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CARLSON, JUSTICE, FOR THE COURT:

. Upon finding Lawrence Branch guilty of the crime of capitd murder for the Jenuary 21, 2001,

killing of Dorothy Jorden, the same jury impaosed the desth pendty. On thisdirect goped, Branchisnow

represented by the Missssppi Office of Capitd Pogt-Conviction Counsd. Branch raises ningteen issues

inthisgoped. Fnding no reversble error, we &firm Branch's conviction and sentence.

FACTS



2. OnJanuary 20, 2001, after working the 3-11 p.m. shift & Hegtcraft in Grenada, Lawrence Branch
drove tothehomeof hiscousin, Deondray Johnson. When Johnson got into Branch' scar, hewascarrying
apiece of furniture wood that had been lying in Johnson'syard. Branch did not ask any questions. The
two then went to Dat’ sBurger Bar (“Dot’s’), arestaurant and dub in Coilaowned by the victim Dorathy
Jorden, age57. Jorden livedin ahouseadjacent to Dot's. Whilea Dat's, the two played pool and drank
beer. Therewas ds0 acard game in whichJordenwon money. Branch and Johnson stayed until dosing.
18. At aoproximatey 1:.30 am., Branch and Johnson had agreed to give two fdlow patrons, Mary
Jenkins (* Punkin”) and Anthorny Gatewood, aridehome. Beforeleaving, they had aso promisad to return
and give Johnson's mother, Janie Johnson, aride home. Branch never returned to give Johnson aride
home

4.  Thisiswherethe Branch'sretdling of the events of the evening diverge. Therearethree versons
one Branch tald palice on January 21 during ther firgt encounter; one Branch told the police during their
second meting on January 21 which was videotgped; and the one Branch told during the suppression
hearingand a trid. What isknownisthat about 4:00 p.m. on January 21, Jorden’ sbody wasfound indde
her homeinapoadl of blood. It became goparent that she was begten in the head outside because there
was abloody indentation in the ground about the Sze of an adult heed. Jorden’ searring wasfound inthat
indentation. A broken stick of wood was found in the woods

5.  Thepolice began soeeking to everyone who had been a the dub the night before, the lagt two
interviewed were Branch and Johnson. Carrall County Sheriff Donald Gray and Deputy Eddie Corley went
to Branch’s home and requested that Branch come to the gation to ansver some questions. Branch told

themthat he had to go to work, and they assured him that he would be back intime. The Sheriff took the
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dathing that Branch said he wore the night before. At the same time, Deputies Spdlman and Miched
Pegples went to Johnson's house and brought him in for questioning. While a the Johnson home, the
officersfound wood which gppeared to beidenticd to thebroken stick foundinthewoods. They dsotook
the dlothing Johnson wore the night before

6.  Thisiswha Branch told the officers a the Sation, according to Deputy Spdlman: Branch and
Johnson drove Punkin and Gatewood to their home. After talking to Gatewood, they forgoat to return to
pick up Johnson'smom. They went to Winonaand then adub cdled “51" where they stayed about an
hour to an hour and a hdf. When they I€ft, they went to agirl’s house and stayed for an hour to an hour
and ahdlf, then went home

7.  After tdling this verson to the police, Branch was returned to hishome so that he could get ready
forwork. Afterwards, the police guestioned Johnson. Becausethetwo admitted being together al evening
and their storiesdid not “match,” the Sheriff telgphoned Branch at work and sad thet hewould come pick
Branch up for more questioning. Oneitem thet raised suspicion was that the police knew there had been
some problems with the dub on Highway 51 in the pagt and that deputies regularly go to the dub around
2am. toinsurethat it doses and people leave. Branch' s verson would have put thetwo & the dlub after
dogngtime

18. At the suppresson hearing and & tria, Branch described this encounter as follows Deputies
Michad Spdlman and Robert “Pop” Miskdly cameto hiswork. Branch went outddewith them. Before
being put into the vehide, Sodlman tald him that they were putting hendeuffs on him for the sfety of him
and the officers. The handcuffs were placed in the front of Branch'sbody. Spdlman immediatdy began

asking questions and told Branch thet his and Johnson's sories did not match. Spelman began svearing

3



a him and sopped the car & which time he waved his gun in the rearview mirror. Spdlmen dso told
Branch that the house that recently burnt down was not an acadent. Branch knew that an adult and child
died in that housefire. Spdlman went onto say that Branch would not want anything like thet to happen
tothepretty littlehouseonthehill. Branch fet Sodimanwastaking about hisparent’ shomewhere Branch
and hisfamily lived. Then Spdlman told Branchwhat to say oncethey got to the sation. Whilethe camera
was on, Branch just repeated everything Spdlmen told him to say.

19.  Deputy Spdlmen admitted to talking to Branchin the car from Grenadato the Sation, but denied
thregtening him, stopping dong side the road a any point, or even taking about the case. Branch began
talking, but Deputy Spdlmeantold him to wait until they arrived at the office. Thevideotape revedsBranch
describing the events after he and Johnson left Dot sasfollows: After dropping off Punkin and Gatewood,
Branchand Johnson stopped on the side of the road and walked through the woodswhere they discussed
robbing Jorden. They watched Jorden leave, giving Johnson and amae companion aridehome. Thetwo
moved doser to the house. When Jorden returned, Johnson wasnear avehidledready parkedintheyard
and Branch was dongside the house. Jorden got out of her truck and walked up to the door, unlocking
it. However, indead of going in, shereturned to the truck. Thet is when Johnson came up from behind
and gruck Jorden. Branch saysthat he “heard her haller. Then| came from around the edge and | heard
themtusding to the ground. And [Johnson] hit her acouple of times and | hit her acouple of times. And
| wasjugt holding her down. | hold her downwherel could get themoney out of her pocket.” Branchwas
shown the dtick that was found and he told the officers that “that is part of it.” He later indicated that he
hit Jorden three times and Johnson hit Jorden threetimes. Thenthey drug her body into the houseand st

her up onthefloor. After seerching for more money, they left with gpproximatdy two hundred dollarsand
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Jorden’spigal. Whenthey got back to the car, they checked each other for blood. Johnson did not have
any blood on him, but Branch did. They went into thewoodswhere Branch removed and burnt hisdothes
Then, they went on to Grenada where they ate bregkfad.

110. Atthetrid, Branchtedified to the eventsafter leaving Dot’ sasfollows  After dropping Punkinand
Gatewood off & their house, Branch and Johnson just drove up the road to Winona They were taking
about adub caled “Trick Daddy” but insteed went to “51," whichwasdased. They followed the people
leaving the dub to a Texaco gorein Winona. They hung out inthe parking ot until they followed two girls,
Roseand Bird, tother house. After thet, Branch and Johnson droveto Grenadawherethey got gas, went
to Wd-Mart, then ate & the Huddle House. Then, Branch took Johnson home. Upon leaving Johnson's
house, Anthorny Hays asked Branch to takehim home, which Branch did. Branch then returned to hisown
house

11. Severd daysdter Branch' sarrest, Branch' sfather, Willie Branch, found awhite plagtic bagin high
grass and weeds on the Johnson's property. (The Johnson and Branch families live next door to eech
other.) Branch’'scounsd, Ms. Crawford and Mr. Osborne, contacted the Sheriff and arranged to mest
the fallowing morning. Willie Branch and Branch's atorneys turned the bag into the Sheriff. The bag
contained a pigtol, money, food samps, and coin wrappers.

112. Theautopsy performed by Dr. Steven Hayne reveded thet Jorden died from dosed heed injuries
secondary to biunt force trauma Basad upon the bruisng and teering of the flesh, Dr. Hayne estimated
thet Jorden was struck gpproximatdly five to Sx times on the top of the head and that these blowswould
have required a condderable amount of force. Defengve wounds found on Jorden indicate that she was

conscious during &t leest part of the atteck.



113.  Evidence of blood was found on Johnson's dothing. DNA comparison reveded thet the blood
wasJorden's. Jorden’ shlood wasa so found on the broken stick. Testsa o confirmed thet thetwo pieces
of wood found previoudy condtituted one piece and that both pieces were consstent with other wood
found a Johnson’ shome. - Johnson’ spalm print was found on one of thefood gampswithinthewhite beg
found by Willie Branch. The pigdl found in the bag was traced back to Jorden through the seria number.
PROCEEDINGS

f14. Branchwasindicted in the Circuit Court of the First Judicid Didtrict of Carroll County for capitd
murder with the underlying felony of robbery. Johnsonwasaso indicted, but tried separady. Johnson's
procesdings arenct a issueinthisgpped. Branch'spretrid hearingsand jury trid were conducted before
Judge C. E. Morgen, l11. After one and one-hdf hours of ddiberaion, the jury returned a guilty verdict.
The sentencing phase began the fallowing morning and resulited in the deeth pendlty.

115.  TheMissssppi Office of Capitd Pos-Conviction Counsd was gopointed to represent Branch in
thisdirect goped  Along with thefiled briefs, Branch has submitted an Appendicesto the Origind Brief of
Appdlant, whichindudesaffidavitsfromW. CrissLatt, Ph.D., who performed aforensc menta evauation
of Lawrence Branch; W.S. Stuckey, J., defense co-counsd at trid; Ernestine Branch, Branch’smother;
Willie Branch, Branch' s father; Steven Branch, Branch' s 22-year-old brother; QueenaBranch, Branch's
21-year-old Sgter; Branch' scousns Zackaresh Branch and Cedric Blackmon; dementary school teechers
Mary Huker, Annie Sheck, Eula Phillips, CarlaRogers Mary James Wilson, Bonnie Johnson, and Alisa
Archie and defendant. Also atached was the judgment whereby Deondray Johnson was found guilty of
cgpital murder and sentenced to sarve life imprisonment without parole because the jury was “unable to

agree unenimoudy on punishmernt.”



116.

Thefallowing are the issues raisad on goped, as worded by Branch's counsd:

The Eighth and Fourteenth Amendments to the United States Condtitution and
Artide Three, Section Twenty-Eight of the Missssppi Condiitution forbid the
Execution of Lanvrence Branch as Branch is mentaly retarded.

Branch was denied effective asssance of counsd under Strickland v.

Washington a dl stages of this prosecution.

Pendty Phase

Falureto Introduce Evidence of Menta Retardation

Falure to Introduce Evidence Menta Hedlth Mitigation

Falureto Invedtigete

Falureto Advocate

Falure to Prepare Pendty Phase Witnesses

I neffective Performance at Charge Conference

: Additiond DeficdendesCumulaive Error

Guilt] Phesz,

Batson

Falureto present mental retardation a suppresson and & trid.

Falure to defend dlegation that Johnson's dothes hed victim’ s blood on

them

4. Falureof Crawford towithdraw after becoming an authentication
witnesses

Prgudice

WP FNOOOA~WONE

Branch's Eignth Amendment right to remain free from cud and unusud
punishmeant under Caldwell v. Mississippi and his due process rights to a
fundamentdly far sentencing hearing were violated when Mr. Branch's attorney
likened degth by lethd injection to putting a Sck anima to degp, when Mr.
Branch's atorney opined that a degth sentence was more lenient than a life
sentence, and when Mr. Branch's atorney imparted that individuas who are
sentenced to degth nonethdessremain dive for years.

Eighth Amendment violations based on deficient performance of counsd mandate
the desth sentence be vacated.

Asareault of Clam Il and I11, counsd wasineffective at the pendty phase under
United Statesv. Cronic.



VI.

VII.

VIII.

XI.

XIl.

X1l

XIV.

XV.

XVI.

Pursuant to Subsections (3)(a) and (3)(c) of Miss. Code Ann. § 99-19-105, the
death sentenceisarbitrary, excessive, and digoroportionateand Mr. Branch seeks
modification of his sentence under Miss. Code Ann. 8 99-19-105(c).

Mr. Branch's Sixth and Fourteenth Amendment Rights and the Fourteenth
Amendment Rights of minority venire members were violated under Batson v.
Kentucky.

The trid court ered in dlowing the introduction of victim impact tetimony &
sentenang.

Trid court erred in refusing to give defense sentencing indructions DS-1, DS'5,
and DS-10 and this error was not corrected by advisng defense counsd of his
ability to argue subgtance during summetion.

Trid court ered in refusing to give defense sentencing indructions DS-1 in thet
DS-1 advised the jury asto the burden of proof.

Trid court ered inrefusng to give dfense sentencing indruction DS-2 inthet DS-
2 provided a condtitutiondly required definition of “mitigating drcumgtance”

Branch was denied due process in that the Sate failed in its burden to show that
desth was the gppropriate sentence in this case,

The trid oourt ared in dlowing the jury to condder the unconditutionaly

duplicative aggravaing drcumdance of the fdony of robbery/pecuniary gain,
which was d 0 used to devate the arime to capitd murder.

The trid court erred in dlowing the jury to condder the invaid combined
aggravaor of robbery and pecuniary gain, which the jury used in support of a
sentence of degth, denying Branch ardiable sentence as guaranteed by the United
Sates and the Mississippi Condtitutions.

The prosecutor committed plainreversbleeror during guilty dosng argument and
sentenang dogng argument by improper and unfairly prgudica commentsand as
aresult, Mr. Branch was denied afundamentdly fair trid.

The trid court ered in failing to indruct the jury on dl three sentencing options
available under Miss. Code Ann. 88 97-3-21 and 99-19-101.



XVII. The aggregate error in this case requires reversd of the conviction and desth
sentence.

XVIII. Miss. Code Ann. 99-19-101 isfaddly uncondtitutiond.

XIX.  Mr. Branch's conviction is unsupported by the evidence adduced a trid and is
agang the ovawhdming weight of the evidence

ANALYSS

17.  The Sate chdlenges Branch's gopendices which were not part of trid record. According to the
State, these documents are barred from consderation. Wansley v. State, 798 So.2d 460, 464 (Miss.
2001). However, Branch is not represented by the same counsd.  Initidly, Branch was represented by
Cdlesyne Crawford and Solomon Osborne. Prior totrid, Osbornewasreplaced by W. S. Stuckey. The
Office of Capitd Defense Counsd was gppointed for thisdirect goped. We note M.R.A.P. Rule 22(b):

| ssues which may be raised in pogt-conviction proceedings may adso be raised on direct

goped. Wherethe gppd lant isrepresented by counsd who did not represent the gppd lant

a trid, the falure to rase such issues on direct goped dhdl condtitute waiver barring

congderaion of the issuesin pogt-conviction procesedings
If new counsd on direct goped is required to assart collaerd dams, there must be an opportunity to
submit extraneous facts and discovery and evidentiary hearing to develop and provethe dlegaions. See
Brown v. State, 798 S0.2d 481, 491 (Miss. 2001) (citing Smith v. State, 477 So0.2d 191, 195 (Miss.
1985) and Turner v. State, 590 So.2d 871, 874 (Miss. 1991)); Jackson v. State, 732 So.2d 187,
190 (Miss. 1999).
118. Wehavedaedtha “thereisconflicting authority onwhether thisCourt should goply the procedurd

ba” in apog-conviction relief case ragng ineffective assstance of counsd on direct gpped. Goodin v.

State, 856 S0.2d 267, 279 (1 30) (Miss. 2003). Goodin was then permitted to proceed on the issue of



ineffective assstance of counsd and was granted an evidentiary hearing to determine whether he was
“mentdly retarded within the meening of Atkins.” Although this case is a direct gpped, Branch is
represented by counsd who did not represent him in the trid court. Branch mugt raise Atkins and
ineffective assgance of counsd issuesinthisdirect goped or hewill bebarred from doing soin subseguent
gopeds. Therefore, wewill permit Branch to prooceed with theseissues, and wewill consder theadditiond
documents supplied in Appendicesto Origind Brief of Appdlant.
l. Mental Retardation.

119.  OnJune 20, 2002, the United States Supreme Court ruledin Atkins v. Virginia, 536 U.S. 304,
122 S.Ct. 2242, 153 L.Ed.2d 335 (2002), thet the execution of mentaly retarded offenders amounted to
crud and unusud punishment and was, therefore, prohibited by the Eighth Amendment to the United States
Condtitution. The Eighth Amendment has been incorporated by the Fourteenth Amendment. Robinson
v. California, 370 U.S. 660, 667, 82 S.Ct. 1417, 1421, 8 L .Ed.2d 758 (1962). “Not al peoplewho
dam to be mentaly retarded will be so impaired asto fdl within the range of mentally retarded offenders
about whom thereisanationd consenaus” Atkins, 536 U.S. a 317. Determingtion of who is mentaly
retarded was |eft up to the dates. 1d.

120. Branchisprocedurdly barred becausethisissue wasnotrased at trid. See Moawad v. State,
531 S0.2d 632, 634 (Miss. 1988) (trid judge cannot be put in error on matter not presented for decison);
Walker v. State, 823 S0.2d 557, 561 (1 6) (Miss. Ct. App. 2002) (falure to raseissue a trid court
leve barscondderation a gppdlateleve). Also, Atkinsisnot anintervening decisonsnceit wasdecided

prior to Branch’' sMationfor New Trid. Atkins was decided June 20, 2002, and thetrid court ruled on
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Branch’smation on July 16, 2002. Inesmuch asthisissueisraisad in the direct goped of acapitd casg,
this Court will congder the merits of Branch'sargument.
121.  ThisCourt has adopted the American Assodiation of Menta Retardation definition:

The American Assodidion of Menta Retardation (AAMR) defines mentd retardation as
folows "Mentd retardation refers to subgtantid limitations in present functioning. It is
characterized by sgnificantly subaverageintdlectud functioning, existing concurrently with
related limitations in two or more of the fallowing goplicable adaptive kill aress
communication, sHf-care, homeliving, sodd skills, community use, salf-direction, hedth
and sfety, functiond academics, lasure, and work. Mentd retardation manifests before
age 18." Mentd Retardation: Definition, Classfication, and Sysems of Supports 5 (9th
€d.1992). The American Psychiatric Assodaion's definition is Smilar: "The essantid
festure of Mentd Retardation is Sgnificantly subaverage generd intdlectud functioning
(CriterionA) thet isaccompenied by sgnificant limitationsin adgptivefunctioningin at leest
two of thefallowing skill areas: communication, sdf-care, homeliving, sodd/interpersond
ills useof community resources, saf-direction, functiond academic skills work, leisure,
hedth, and safety (Criterion B). The onset must occur before age 18 years (Criterion C).
Mentd Retardation has many different etiologies and may be seen as a find common
pethway of various pathologica processesthat affect thefunctioning of the central nervous
gydem.” American Psychiatric Assodion, Diagnogtic and Statisical Manud of Mentd
Disorders41 (4th ed.2000). "Mild" mentd retardetion istypically used to describe people
with an 1Q leve of 50-55 to gpproximately 70. 1d., & 42-43.

Goodin v. State, 856 So.2d a 275 (1 16) (quating Atkins, 122 SCt. at 2245 n.3). The burden of
proof ison the defendant daming mentd retardation. Goodin, 856 So.2d a 276 (122). In Goodin, we

pointed out that:

The Legidaure adopted the fallowing sandard in Miss. Code Ann. 8 41-21-61(f) (Rev.
2001), dedling with commitments, which datesin part:

(f) "Mentdly retarded person” means any person (i) who has been
diagnosed as having subdantid limitations in present functioning,
manifesed before age eighteen (18), characterized by dgnificantly
subaverage intdlectud functioning, exising concurrently with rdated
limitationsin two or more of the following goplicable adaptive kil aress
communication, sf- care, home living, sodd skills community use
sdf-direction, hedth and sfety, functiond academics leisureandwork....
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Goodin, 856 So0.2d a 276-77 (1 23).

722.  Branch arguesthat heis mentdly retarded and, therefore, cannot be executed for this crime. In
support of his argument, Branch rdies soldy on the Psychologicd Evauation performed by the Region VI
Menta Hedth-Mentd Retardation Center on March 15, 1985, and the synopsis of that diagnogsin the
2002 court-ordered evduation performed after Branch wasarested. Both documentswere availableto
trid counsd; however, goparently as part of atrid drategy, neither document was used inthetrid of this
case.
123. Atthetimeof the 1985 evduaion, Branchwasfiveyears threemonthsold. Then seventeenyears
later and after hisarrest in this case, the trid court ordered W. Criss Latt, Ph.D., adinicd psychologig,
to perform amental evauation on Branch. In doing so, Dr. Lott acknowledged the previous tesing:
Onthat evauation [Branch] obtained an1Q of 68 onthe Stanford-Binet Intdligence Scale,
FormL-M. Hedsoobtained an1Q of 41 on the Pegbody PictureVocabulary Test, Form
B, and a Socid Age Equivdent of 6.0 and Socid Quoatient of 113 (this gppearsto bea
migtake). He dso obtained a mentd score of 3 years 6 months on the Goodenough-
Drawv-A-Man-Tedt. At that time herecaved the diagnosisof mild mentd retardation with
unknown etiology.
However, theMarch 10, 2002, forenac menta evauation of Branch revedsadifferent reult. Branchwas
adminigered two separatetests. The Wechder Adult Inteligence Scae-lll (WAISHII) reveded averba
1Q of 91 (low average range), a performance |Q of 76 (borderline range), and afull scde1Q of 84 (low
average range). The Wide Range Achievement Tes-lIl (WRAT-3) reveded a reading score in the
average range and a the high schodl levd; the arithmetic scorewasin thelow averagerange and & asixth

grade levd. Dr. Lott indicated thet “the results are consdered an accurate reflection of his current leve

of functioning.”
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124.  While Branch may have manifested intdlectud limitetions a the age of five, he does not have
Subdantid limitations in present functioning which “exis]] concurrently with related limitationsin two or
more of the fallowing goplicable adaptive skill arees communication, sdf- care, homeliving, sodd ills,
community use, sdf-direction, hedth and sefety, functiond academics, leisureand work.” Infact, Branch
has digolayed no limitations in these adaptive skills areas. At the time of the evduation, Branch was
gopropriately groomed and properly maintained persond hygiene, possessed a driver's license, was
respongible for buying dothing, groceries, and persond items. He completed schoal through the Sth grade
and atended GED dasses Branch was employed a thetime of hisarrest. Branch performed household
choresfor rdativesand peoplein theneighborhood. Hehd ped raisemoney for the church and community.
125. Under these facts Branch has not made a primafacie showing that he fdlswithin the category of
persons protected under Atkins. Under the guiddines of the American Psychiatric Assodiation, Branch
only medts the third criterion, that condsting of an onset of the manifedtation prior to age 18; however,
Branch fallsto meet @ther of thefird two ariterion. Therefore, thisissueis without merit.

[l. Effective assistance of counsel under Strickland v. Washington.
726. Branch dleges tha he was denied effective assdance of counsd under Strickland v.
Washington during dl sagesof histrid. Thisissuewill be addressad in two parts the pendty phaseand
the guilt phasa. The gandard for evaduating an ineffective asssance of counsd dam iswel sattled:
Where indffective assstance of counsd is dleged, "the benchmark [ ] must be whether
counsdl'sconduct so undermined the proper functioning of the adversarid processthet the
trid cannat be rdied on as having produced ajustresult.” Strickland v. Washington,
466 U.S. 668, 686, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674 (1984). In addition, the

defendant must show that the counsd'sperformance was ddficient and thet the deficiency
prgudiced the defense of the case. I1d. a 687, 104 S.Ct. 2052. In order to show
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prejudice under the Strickland standard, the [defendant] must show “thet thereisa
reasonable probability that, but for counsd's unprofessond arors, the result of the
proceeding would have been different. A reasoneble probahility isa probebility sufficient
to undermineconfidenceintheoutcome”™ 1 d. at 694, 104 S.Ct. at 2068. A defendant must
meke both showings under Strickland, otherwise, it cannot be sad that the conviction
or degth sentence resullted from a breskdown in the adversary process that renders the
result unrdigble”” Jonesv. State, 857 So0.2d 740, 745 (Miss 2003) (quoting Stringer
v. State, 454 S0.2d 468, 477 (Miss. 1984)).
Harrisv. State, 861 So.2d 1003, 1018 (1139) (Miss. 2003). Trid counsd ispresumed competent, and
the burden of proving that counsd's performance was deficient and prgudidd fals upon the Appdlant.

Hansenv. State, 649 So.2d 1256, 1258 (Miss. 1994). Thereisno condtitutiond right then to errorless
counsd. Stack v. State, 860 So.2d 687, 696 (1 20) (Miss. 2003); Cabello v. State, 524 So.2d 313,
315 (Miss. 1988); Mohr v. State, 584 S0.2d 426, 430 (Miss 1991) (right to effective counsdl does not
entitle defendant to have an atorney who makes no migtakes a trid; defendant just has right to have
competent counsd).

727.  When evduaing the overdl performance of counsd, counsd mus make drategic discretionary
dedsonsinduding whether or nat to file certain mations, cal cartain witnesses, ask cartain questions, or
meke certain objections. Cole v. State, 666 So.2d 767, 777 (Miss. 1995). In gauging counsd’s
performance, we mus meke evary effort “to diminate the digorting effects of hindgght, to recondruct the
arcumgtances of counsdl’ s chalenged conduct, and to eva uate the conduct from counsd’ sperspective a
thetime” Stringer v. State, 454 S0.2d 468, 477 (Miss. 1984) (citing Strickland, 466 U.S. at 689).

A. Penalty Phase.
28.  Duingthe pendty phese Branch contendsthat herecaived ineffective assistance of counsd by his

counsd’s (1) fallure to introduce evidence of mentd retardetion; (2) fallure to introduce evidence of
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mental-health mitigation; (3) failure to investigate; (4) failure to advocate; (5) failure to prepare pendty
phase witnesses; (6) ineffectiveness a charge conference; and (7) additiond or cumulaive eror. Each
sub-issue will be addressed separately.

1. Evidence of Mental Retardation.
129. Branch damsthat his counsd was defident in failing to introduce mitigetion evidence of mentd
retardation during the pendty phase. Branch citesBrownleev. Haley, 306 F.3d 1043, 1073 (11th Cir.
2002); Coleman v. Mitchell, 268 F.3d 417, 449-53 (6th Cir. 2001); Glenn v. Tate, 71 F.3d 1204,
1205 (6th Cir. 1996); Zant v. Pitts, 263 Ga. 529, 436 S.E.2d 4, 5 (Ga 1993); Commonwealth v.
Smith, 544 Pa. 219, 245, 675 A.2d 1221, 1234 (1996). Again, Branchisrelying onthe 1985 diagnosis
of “mild mentd retardation.” However, that eva uation iscontradicted by themorerecent eva uaion, which
reveds an 1Q of 84. Certanly the decison to introduce the 1985 diagnoss could be consdered a
reasonable Srategic decison made by trid counsd inasmuch as had the evauation been introduced, the
State would have rebutted with the 2002 evauation which found thet Branch is not mentaly retarded.
Addtiondly, Dr. Lott's evduation a0 indicates certain untruths, such as whether Branch hed ever
undergone psychologicd testing or had ahistory of menta hedth treetment. The State pointsout thet this
information could have been percaived asa“lie’ by thejury.
130. Thereis ds0 a contradiction in Branch's testimony given in the guilt phese and what Branch
reported to Dr. Lott with regard to Branch's height and weight. Dr. Lott's report reveds that Branch
reported that heis62' and weights 190 pounds; however, when asked on cross-examination of hisheight

and weight, Branch tegtified that could nat remember. This question was dicited by the State to compare
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the Sze of Branch with the femde victim.  This evidence could be conddered “double-edged.” See
Barrientesv. Johnson, 221 F.3d 741, 774 (5th Cir. 2000); Dowthitt v. Johnson, 230 F.3d 733, 745
(5th Cir. 2000); West v. Johnson, 92 F.3d 1385, 1409 n.46 (5th Cir. 1996).
1831. Because Branch's dam for protection under Atkins falls the dam of ineffective asssance of
counsd basad upon the fallure to introduce the 1985 evauaion must dso fall.

2. Mental Health Mitigation Evidence.
132. Branch dams tha his counsd was defident in faling to introduce evidence of mentd hedth
mitigation and he ligts thirty-four items arisng from Dr. Lott's report and the attached 1985 evauation.
Branch dams that menta-hedth mitigation is*“one of the weightiest mitigating factors” Santosv. State,
629 S0.2d 838, 840 (Ha 1994). Branch arguesthat hisdamisfurther supported through the testimony
of defense witnesses because they failed to mention hismentd hedth. However, wefind thet trid counsd
meade adraegic, tactica decison not to introduce the 1985 evauation. This evidence is contradicted by
the 2002 evauation, which presents a strong case that Branch is not mentdly retarded, evidences that
Branch was untruthful in his trid testimony, and afirmatively shows that Branch's confesson was nat
coerced. By introducing the school records, defense counsd would have shown that Branch recaived
gradesintherange of 71t0 87 in hisGED dasss.
133. Thedfore wefind thet thisissue iswithout merit.

3. I nvestigation.
134.  AstoBranch'sdam thet histrid counsd failed to perform an investigation, Branch requests thet

this Court not eva uate what evidence the counsd presented, but rather what was not. In addition to the
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Atkins and menta hedth informetion, trid counsd made no mation for invedigator nor provided any
tesimony from rdativesor dementary teechers other than threewitnesses during each phase. Branch now
provides affidavits fromfamily membersand teecherswho now indicate thet they werewilling to testify on
behdf of Branch.

135.  Wigginsv. Smith, 529 U.S. 510, 123 S.Ct. 2527, 2537, 156 L .Ed.2d 471 (2003), addresses

whether cgpitd counsd’ sperformancewastheculmination of trid srategy or thenaturd result of inattention
which fdlsbdow professond norms There the Court Sated:
In as=sdng counsd's invedtigetion, we must conduct an objective review of thar
performence, measured for "reasonableness under prevaling professond norms”
Strickland, 466 U.S,, a 688, 104 S.Ct. 2052, which includes a context-dependent
condderation of the chdlenged conduct as seen "from counsd's perpective a thetime”
id., a 689, 104 SCt. 2052 ("[E]very dfort [mugt] be made to diminate the digorting
efects of hindaght”).
Wigginsv. Smith, 123SCt. & 2536. Branch dtesnumerouscasesin support of hisargument: L ockett
v. Anderson, 230 F.3d 695, 711 (5th Cir. 2000); Rogersv. Zant, 13 F.3d 384, 387 (11th Cir. 1994);
Stephensv. Kemp, 846 F.2d 642, 653 (11th Cir. 1988); see also Hill, 28 F.3d 832 (8th Cir. 1994);
Jonesv. Thigpen, 788 F.2d 1101 (5th Cir. 1986); Williams v. Taylor, 529 U.S. 362, 120 S.Ct.
1495, 146 L .Ed.2d 389 (2000), Silva v. Woodford, 279 F.3d 825, 833 (9th Cir. 2002); Emerson v.
Gramley, 91 F.3d 898, 906 (7th Cir. 1996); Hall v. Washington, 106 F.3d 742, 749-50 (7th Cir.
1997); Bouchillon v. Callins, 907 F.2d 589, 594-98 (5th Cir. 1990);L awrence v. Armentrout, 900
F.2d 127, 129-31 (8th Cir. 1990); Wilderson v. Collins, 950 F.2d 1054, 1065 (5th Cir. 1992);

Peoplev. Ruiz, 686 N.E.2d 574, 582 (lll. 1997).
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136. Priortotrid, Branch'slawyer, Cdlestyne Crawford, moved for gopointment of co-counsd and
cited the need as* counsd must supervise and assmilate facts devel oped by investigetors” however, there
was never amation or order for gppointment of an investigator. Branch contends thet it is not goparent
thet any investigation was performed. Branch has faled to show anything other then defense counsd
“gmply did not gpparently cdl everyone who dams to be willing to tegtify as to [Appelant’s good
character. Thus itisadretchto blametrid counsd for not caling cumulaivewitnesses” Davisv. State,
743 S0.2d 326, 351 (Miss. 1999) (Smith, J, dissenting).

1137.  Inthis goped, Branch has submitted the affidavits from the following people W.S. Stuckey, J.
(defense co-counsd a trid), Ernestine Branch (Branch’ smother), Willie Branch (Branch' sfather), Steven
Branch (Branch's 22 year old brother), Queena Branch (Branch’'s 21 year old Sgter), Zackaresh Branch
(Branch’s coudn), Cedric Blackmon (Branch's cousin), Mary Huker (an dementary school teecher who
did not teech Branch but whose son has been friends with Branch since the fourth grade), Annie Sheck
(Branch’ sdementary schoal languege teecher), Eula Phillips (an dementary schodl teecher who taught dl
three Branch children), CarlaRogers (Branch’ sd ementary school remedid reading teecher), Mary James
Wilson (Branch's second grade teacher), Bonnie Johnson (Branch' s fifth and axth grede teacher), and
AlisaArchie(Branch’ sremedid mathteecher). Almod dl of thesedffidavitsare, in essence, dfidavitsfrom
persons who now indicate thet they were willing to tedify on behdf of Branch as character witnesses
Stuckey damsthat Ms Cranvford paformed dl of theinvedtigation prior to him being gppointed. Withthe
exceptionof Branch’ smother and father and Stuckey, the affiants Sate that they did not spesk to Branch's

trid counsd. Branch dso dams counsd should have introduced his entire report of school grades
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138. Thiscaseshowsthat indeed therewasan investigetion performed. In Branch’scaserin-chief, three
people testified: Branch himsdlf, his aunt Janie Johnson (co-defendant Deondray Johnson's mother), and
Branch's father Willie Branch. During this portion of the trid, the defense Srategy gppears to be thet
Johnson killed Ms. Jorden, but nat while hewaswith Branch. Thetrid counsd correctly pointed out thet
the only link the State had connecting Branch was the * coerced” confession.
139.  Duingthesentencing phase, three peopletedtified: Branch' saunt Vearne Rias, Willie Branch, and
John Jorden (the victim's husband). Ms Rias tedtified that Branch was a very nice young man who
respected older people and that Branch would assist her and others with chores without being asked.
Branch' sfather tedtified of Branch'sinterests induding sports and charitable activities, and his demeanor.
Willie Branch d so testified about their homelifeand that he never had any troublewith hisson. Mr. Jorden
tedtified thet he fdt the gppropriate sentence would be life without parole.
140. The record dso indicates thet the trid counsd filed severd pre-hearing motions, put on severd
witnessesin each phase of thetrid, and zed oudy represented their dient. Branch has not shown this Court
anything the trid counsd could have or should have done. The witnesses now willing to come forward
would have condtituted redundant cheracter testimony. Therefore, thisissue iswithout merit.

4. Advocacy.
41.  Branchnext contendsthet histrid counsd failed to advocate for him at the sentencing phaseduring
the opening Satement and during summiation and thet counsd madeawhol esaledoandonment of himduring
summietion. Branch basesthis argument on three Cal dwell errors (which is Branch' s third assgnment of
error), forengc abandonment of mitigation testimony, omisson of mitigating factors, failure to mention
testimony of pendty phase witnesses, and no discarnable tactic.  In addition, Branch dates that the
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summation pleading for Brandh's life only conssted of seven pagesof transcript. ThisCourt notesthet the
summation for the prasscution is not much longer inthat it is 10 pagesfor bath theinitid and the rebuttd.
142.  Asto the opening Satement, there were no opening Satements given by either the prosecution or
the defense. Opening Satements are not mandetory. Miss. Code Ann. 8 11-7-147. Falureto give an
opening Satement isnot per eineffective asssance of counsd. Rushing v. State, 711 So.2d 450, 458
(Miss. 1998). The United States Supreme Court found that there was no ineffective ass stance of counsd
damwherecounsd did not giveadosng datement or put on any mitigation evidence. Bell v. Cone, 535
U.S. 685,122 S. Ct. 1843, 152 L.Ed. 2d 914 (2002).

143.  Astothesummation given by defense counsd, Branch assartsthat Mr. Stuckey advocated agangt
hin only briefly mentioned two of the three Satutory mitigators; failed to mention fether’ stesimony or any
defense witnesses testimony; admitted that Branch hed previoudy used marijuana, and conceded to the
only aggravating factor of pecuniary gain. Ms. Crawford mede no summation a dl. With the exception of
the Caldwell errors, Branch contends thet the remainder of counsd’ sperformancewas*“band” and thet
the summation digolayed no discernable tactic.

44. However, counsd mede nine paintsin the doang agument: 1) doubt asto Branch' sguilt may il
exiginthemindsof thejury; 2) Appdlant isonly 22 yearsald and little morethan achild; 3) alife sentence
IS amore svere punishment in cases such as this as Branch will never get out of jail; 4) Branch hasno
mgor prior crimina higtory; 5) the desth pendity is resarved for truly depraved individuas such as srid
and child killers, 6) Branch was not the mastermind of this crime as Johnson had both the murder wegpon
and theideato rob Ms. Jorden; 7) the death pendty would be a merciful ending to Branch'slife, whichis

not the way to punish him; 8) none of Ms. Jorden’ srdlatives asked thet Branch be put to death, but rather

20



asked for alife sentence; and 9) alife sentence is a aufficient deterrent to a crime such asthis Counsd
admitted to the prior marijuana use because Branch admitted to smoking twice during his testimony; but
this was a preemptive trid tactic in that the defense could raise the issue then dismiss it as inggnificant.
Additiondly, the concesson of the aggravating drcumstance was dreedy determined by thejury’ sfinding
beyond a reasonable doubt that Branch was guilty of capitd murder during the guilt phase.

5.  Asto counsd’ssummetion, initidly, heindicated that he jotted down some notes while driving to
the courthouse that morning. When discussing the sole aggravating factor, counsd sad “1 will tdl you right
now, | think it was proved.” In discussng mitigeting factors, counsd dated “Nothing | say in the way of
mitigating factors can ever be ajudtification or an excuseto kill somebody. Never, and | don't ever intend
for it to sound likethet. So don't put thet on me” Then, in discussing the desth pendity, counsd sad:

Let medigressalittlebit to thelast couple of days. Of course, Lavrence, you -- and you
found thet he particdpatedin that killing. But when he picked up Deondray, Deondray was
the one with the dick, not Lawrence. Y ou can draw inferences by your common sense
and every day lifeexperiences. To methat means, and it may to you, thet Deondray was
the one who hed the idea of rabbing her in the firs place. Now | think that whet they
intended to do was rob her, and somehow thet got out of hand, and it went too far, and
it ended up inamurder. And thet’ spartly because of hisage, and in't it acomment about
sodey. Theyounger you are it ssemsthelessvadueyou put onlife | put agreat ded of
vadueon life, and | do not have to $oop to hisvaue of life to make adecison on what |
think isright. He apparently had no value, placed little or no value on Dot’s
life. | hgppento place agreat ded of vaue on anybody’ slife

Now let’ stalk about the two sentences. Whenthe Didrict Attorney saysyou don't want
to punish him, | condder both sentences a deeth pendty. Life without parde in the
penitentiary meansjudt exactly whet thet phrasemeans. Hewill Say inthe penitentiary until
heiscaried off inapine box, dead. Asamatter of fact, that’s what the degth sentence
means too. One of themjust hgppensto belonger than the other one. What do you do
when an animal isin pain, and you don’t want it to suffer? You put it to
sleep. That’s essentially what they do now or what they are supposed to do
when you get the death penalty. Of cour se, nobody has been executed in ten,
twelve, thirteen years, however long it has been.
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* % %

| suggest to you if you are redly med a him, which you ought to be, for killing Dat and

teking her life before her time, then make him remember it day by day, week by week,

year by year stting in thet odl with no way out. Take from him bit by bit what he took

from Dat infiveminutes And | think you will agreethat of the two sentences not only is

it the correct one bt it’s actudly the one that | think punishes him more for what he did

conddering hisage. Thank you.
(empheds added). Counsd conceded the sole aggravating drcumdance, which was pecuniary gan.
Branch contends thet by this concession, counsd conceded Branch' s degth digibility satus Tuilaepa
v. California, 512 U.S. 967,972, 114 S.Ct. 2630, 129 L. Ed. 2d 750 (1994). Branch damsthat while
this may be atacticd decison, “it is paticularly critica thet an attempt be made to presant and argue
mitigeting drcumgances” Smith v. Stewart, 140 F.3d 1263, 1270 (9th Cir. 1998); see Evans v.
Lewis, 855 F.2d 631, 637 (9th Cir. 1988). Therewasvery little atempt to argue mitigating factors and

no mention of the testimony given during the trid or pendty phase, according to Branch.
146. Inviewing the ummation asawhole, it gppearsthat counsd was atempting to persuade thejury
to et life imprisonment over the death pendty. Counsd hed been viewed as an advocate for Branch
throughout the guilt phase of thetrid. A common defensetactic after the jury findsthe defendant guilty of
capital murder would beto do everything inthat atorney’ spower to avoid the desth sentence and, insteed,
to convince the jury to impose alife sentence.
147. Theeore thisissueiswithout merit.

5. Preparation of Penalty Phase Witnesses.
148.  Branchnext asststhat trid counsd failed to prepare hisfather, Willie Branch, for testifying during

the pendty phase and that counsd refused to permit his mother, Ernestine Branch, to tdl thejury thet her
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sonwasinnocent. Insupport of thesedams Branch submitsaffidavitsfrom hismother and father. Branch
contendsthet counsd hed aduty to adducetestimony in support of mitigating factors. Collier v. Turpin,
177 F.3d 1184, 1201-03 (11th Cir. 1999); Bean v. Calderon, 163 F.3d 1073, 1080-81 (Sth Cir.
1998). Branchadditiondly assartsthet trid counsd was deficient because they failed to develop pendty-
phesetestimony. Wade v. Calderon, 29 F.3d 1312, 1323 (9th Cir. 1994); see generally L ockett
v. Anderson, 230 F.3d 695, 711-12 (5th Cir. 2000).

149.  Through the pendty-phase testimony of Willie Branch, counsd was ableto introduce evidence of
Brandh's childhood and adolescant life, his adtivities and interests aswdll as Branch' sinvolvement in his
family, neighborhood, and community. Evidenceof thegtatutory mitigating factorswerediscussedinduding
no sgnificant higtory of prior crimind higory and Branch' sage. Eventhevictim’ shusbend stestimony weas
intended to persuade the jury thet lifeimprisonment would be amore gppropriate sentence. On the other
hend, it would cartainly not be sound trid Strategy to place awitness on the gand to tdl the jury thet the
decison they judt reeched in the guilt phase waswrong, whichisexactly what Branch’ smother’ saffidavit
indicates thet she would have said on the gand. Therefore, thisissue iswithout merit.

6. Performance at Char ge Conference.

150. Branch next daims that counsd was ineffective in that there were no pendty jury ingtructions
regarding menta retardetion and no objection to the Sate s sentencing ingtruction concerning the mitigeting
factors Branch contends that in addition to the three mitigating factors mentioned (no significant crimind
history, age, and “catch dl”), that counsd should have submitted the following factors under Miss Code

Ann. § 99-19-101(6):
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(b)  The offense was committed while the defendant was under the influence
of extreme mentd or emationd diurbance.
(d  The defendant was an accomplice in the capitd offense committed by
another person and his participation was rdativdy minor.
(6  The defendant acted under extreme duress or under the subgtantia
domination of another person.
)] The cgpadity of the defendant to gpprediate the crimindity of his conduct
or to conform his conduct to the requirements of law was subgantidly
impaired.
B1.  Theevidencepresanted  trid and on thisgpped do not warrant induding thesefactorsin thejury
indructions  There was no presentation of evidence showing that Branch was under the influence of
extrame mentd or emationd disturbance. Asto the accomplicefactor, thetestimony showed that Johnson
was the one who brought the stick and atacked Ms Jorden fird. However, Branch’'s own Satement to
the palice indicated thet he played an active role by gtriking Ms Jordan three of the Six times and that he
hdd Ms. Jorden down while she was searched. There has been no showing of extreme didiress or
dominetion ether a trid or in the pogt-trid filings. Findly, as to Branch's capadity, Dr. Lott's report
indicates that “ Branch was nat suffering from asevere defect of reason dueto amentd disorder a thetime
of the dleged offenses, and therefore, he had the ability to understand the nature and qudity of hisdleged
acts and to undergand the difference between right and wrong at thetime”  Nor has there been any
showing pog-trid of any of thesefectors
1B2. Therfore thisissueiswithout merit.
7. Additional DeficienciesCumulative Error

153.  We notein today’s case thet eech of the foregoing assgnments of error have been found to be

without merit and wethusfind thet therewas no cumuldive eror. Byrom v. State, 863 So.2d 836, 847
(Miss. 2003); McFeev. State, 511 So.2d 130, 136 (Miss. 1987).
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B. Guilt Phase.
f54.  Duing the guilt phase, Branch contends thet he received ineffective assstance of counsd by his
counsd’s 1) falure to rase a Batson dam,; 2) failure to present mentd retardation evidence a the
uppresson hearing and a trid; 3) falure to defend againg the DNA and blood evidence found on
Johnson' sdothes; 4) fallureof Ms. Crawford to withdraw after becoming an authenticating witness: Each
sub-issue will be discussad separatdly.

1. Batson

155.  Inorderto preval on anineffective assstance of counsd dam based upon Batson v. Kentucky;,
476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986), Branch would first haveto provethet there exigts
avdid Batson dam. Procedurdly, thefirs time one of Branch'strid atorneysraised aBatson dam
was a the hearing on the Mation for New Trid; thisdaim was not raisad in the mation itsdlf.
156. Anunusud Studtion arose in this particular ingance. Apparently, there was mis-communicetion
between the two defense atorneys Ms. Crawford, who did not participate in the sdection of the jury,
ordly raised the Batson chdlengefor thefirg time during the hearing. Immediatdy and before the State
could respond, Mr. Stuckey “fdt compdled torespond,” perhgpsinan effort to maintain hiscredibility with
the trid court, and Sated that hethought “the State had judtifiable reasonsto have them excusad.” Hethen
wert on to explanthejudifiablereasons. Caught off guard, the State responded that “welooked a dl the
jurorsthat we sruck very carefully.” Thetrid court found that the issue waswalved for falureto rasean
objection a trid and that, based upon Mr. Stuckey’ s Satements, there was no Batson issue. The Sate

hed no opportunity to give race-neutral reasonsfor its drikes.
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157.  Branch contends thet a defendant may waive his rights but not agree to violate equd protection

rightsof venire. Branch rdieson Mata v. Johnson, 99 F.3d 1261, 1268-69 (5th Cir. 1996), vacated
on other grounds, 105 F.3d 209 (5th Cir. 1997) (cited within Watts v. State, 733 So.2d 214, 230
(148) (Miss. 1999)) and United Statesv. Huey, 76 F.3d 638, 639-40 (5th Cir. 1996). In M ata, the

Hfth Circuit Sated:

Batson was designed not only to protect individud defendentsfrom discrimingtioninthe

sdection of jurors, but asoto protect therightsof potentid jurorsand to ensure continued

public confidenceinthejudidd system. In Power s and M cCollum, the Court noticegbly

shifted thefocusfurther avay fromtheinjury tothelitigantsand toward the moreexpandve

harm done to the exduded jurors and the community & large
Mata, 99 F.3d a1269. Branch contends thet “insofar asWattsv. State, 733 So.2d 214 (Miss. 1999)
holds to the contrary, thet digposition iswrongly decided as ameiter of federd congtitutiond law.”
158.  Because Branch's counsd faled to raise the Batson daim during the course of the trid, wefind
that Branchis proceduraly barred from rasing thisdam on goped. Notwithstanding any procedurd ber,
thisissue iswithout merit. In order to prevail on thisdam, Branch mugt show:

Under Batson, a defendant must show thet (1) he is a member of a cognizable racd

group; (2) thet the prosecutor exercised peremptory challengesto excuseavenire person

of the defendant's race; and (3) that there is an inference thet the venire persons were

excluded on account of their race.
Thomasv. State, 818 So.2d 335, 342 (1 15) (Miss. 2002) (diting Collinsv. State, 691 So.2d 918,
926 (Miss 1997). Oncethe chdlenging party makesaprimafade case of race or gender discrimination,
the party satting forth the chdlenge mugt provide a neutrd explanation for such chdlenge. At that paint,
the trid court has a duty to make an on+the-record factud determingtion of the vaidity of the Batson

chdlenge Robinson v. State, 761 So.2d 209, 210 (Miss. 2000). “The merefact thet ajury is white
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doesnot vidaeBatson; rather it istheracidly discriminatory exerdise of peremptory challengesto drike
jurorsfromthejury that violatestheBatson rule” Robinson v. State, 761 So.2d 209, 211 (16) (Miss
2000) (citing Suddeth [Sudduth] v. State, 562 So.2d 67, 71 (Miss. 1990)).

159. Branch hasfaled to make a prima facie case showing of discrimination. The State used four

peremptory chdlenges during jury sdection. Branch has made no prima facie case thet the srikes were
based upon an impermissible reason, such asrace or gender. Eventhough Ms Crawford generdly raised
the issue, she made no edific chdlenge. Theredfter, co-counsd expressed that he fet that there were
legitimate reesons for the Sate sfour peremptory chdlenges. The only chdlenge argued in this gpped is
directed to the State ssecond chdlenge of ablack femde, Juror No. 20, Ms. Natasha\Woods Given. Mr.

Stuckey responded that Ms. Given “was unrespongve to any deeth question a dl, and | fdt that wasa
legitimate reeson.”  Branch argues that this reason “isinsufficient asametter of law asnonHrespongveness
if [4c] nat, initsdf, ‘raceneutrd’ and dtes Williams v. State, 669 N.E.2d 1372, 1381 (Ind. 1996);

see Peoplev. Turner, 42 Ca.3d 711, 727, 726 P.2d 102, 111-12, 230 Cd. Rptr. 656, 665-66
(1986); Davisv. State, 796 SW.2d 813,819 (Tex. Ct. App. 1990); C.E.J. v. State, 788 SW.2d 849,

857 (Tex. Ct. App. 1990); Danielsv. State, 768 SW.2d 314, 317-18 (Tex. Ct. App. 1988);seeal so

Hattenv. State, 628 So0.2d 294, 309-10 (Miss. 1993) (Banks, J., dissenting)(wheremeredemeancr is
determined to berace-neutral under Batson, arecord of the demeanor must bemede). See generally

Peoplev. Harris, 544 N.E.2d 357, 380 (l11. 1989).” However, this Court hasfound that “ unresponsve’

to quedtioning isarace-neutrd reeson. Minor v. State, 831 So.2d 1116, 1122 (1 17) (Miss. 2002).
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160. Branchfurther arguesthat hewasnot asked if he consented to the sdection of thejury. Inhispog-
trid effidavit, he now tetifiesthat hewould haveliked to have blackson hisjury. While Branch again urges
this Court to overrule Watts, arguing thet the case was decided contrary to federd condtitutiond law;
however, in the event this Court decides not to reverse itself, Branch advocates that this Court find thet
counsd was ineffective by thar falure to rase the Batson chdlenge onbehdf of Ms. Givensand then by
giving reesons for the Sate s chdlenges. 1n doing S0, Branch assartsthat his counsd breached their duty
to defend him and thet courts are to presume prg udice where the defense counsd breaches the duty of
loydty to hisdient. Hurlburt v. State, 803 So.2d 1277, 1280 (1 10) (Miss. Ct. App. 2002); Perillo
v. Johnson, 79 F.3d 441, 448 (5th Cir. 1996); see Vielee v. State, 653 So.2d 920, 921-22 (Miss.
1995).

161. Inrebuttd, the Saterdieson Wardley v. State, 760 So.2d 774, 778 (1 16) (Miss. Ct. App.
1999), which hdd that counsd’s waiver of Batson was proper despite the fact that defendant was

unaware of the decison and did not participate in meking the decison. Further the State arguesthat there
has been no showing that any of the State’ ssirikeswereimproper or that counsd’ sreasonsfor conceding

that there was no Batson dam was ingpproprite. This Court agrees. Branch has failed to meet his

burden of showing a prima facie case that the prosecutor exercised his peremptory drike agang Ms.

Givens on the basis of race or gender. Therefore, counsd cannot be faulted for faling to raseaBatson
objection a thetime. Falureto raseameritless objection isnot ineffective lavyering. Brown v. State,
798 S0.2d 481, 494 (115) (Miss. 2001) (citing Clark v. Collins, 19 F.3d 959, 966 (5th Cir. 1994)).

Thisissue iswithout merit.
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2. Evidenceof Mental Retardation at Suppression Hearingand
at Trial.

162.  Branch next argues thet he recaived ineffective assstance of counsd during the hearing on the
motion to suppressand a trid. Branch contendsthet at the suppression hearing, counsd made no mention
of Branch’ smentd retardation, presented no theory of suppression, failed to arguethat Branch’ sstatement
wasthe fruit of anunlanvful saizure, and then, after Branch's counsd were unsuccessful in suppressng the
datement, histrid counsd should have emphagzed the points of the Satement thet were exculpatory.
163.  Branch'sargument on gpped isthat hiscounsd presented no factsor theory of suppressona the
hearing on hismoation. Frg, there was no mention of the 1985 diagnods of “mild menta retardation.” I
counsd had the 1985 diagnogis @ thar digposa, Branch assarts, they should have used this diagnossto
support theargument thet the fatement wasnot voluntary. Theevauaion by Dr. Lott would not havebeen
avaldde to refute this diagnosis since the hearing was hdd February 13, 2002, and Dr. Lott' s report is
dated March 10, 2002. TheVvideotaped confesson, Branch contends istheonly evidencethat linksBranch
with Johnson on the evening of the murder.  Branch dso contends that trid counsd was defidient in thet
they should have argued that the Satement was the result of an unlawful saizure under Fourth Amendment
and date condiitutiond grounds.

64. The suppresson mation filed by trid counsd iseght pageslong and the mation contains assations
that Branch wasnot advisad of hiscondtitutiond rights; thet he assarted hisright toremain slent and to have
counsdl present, but was refused; thet the confesson was involuntary as a result of physca and
psychological coercion; and thet the confesson was aresult of aprior illegd confesson. The hearing was

held on February 13, 2002 a which time the court dso heard Branch's motions to suppress DNA, for
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psychiatric evauetion, and to suppress the confesson. During the maotion for psychiaric examination,
Branch’ smother tedtified and Branch' sentireschoal transcriptswereintroduced asevidence. Mrs. Branch
tedtified thet Branch wastregted a Life Help and thet it was her opinion that Branch gl suffersfrom the
samething today. At the condusion of the psychiatric portion of the hearing, Judge Morgan indiicated thet
the order on the psychiaric evduation would “let them evduate him dl theway, . . . asto M’ Naughten
and asto litigation and asto any mentd dissase that he might be suffering from.”

165.  The Court then went on to address the motion to suppress the confesson. After Carrall County
Deputy Sheriff Michad Spdlman tedtified regarding the events of January 23, 2001, the Saterested. The
defense then cdled Branch. Branch tedtified that he was coerced into giving the statement.  Branch
explaned that Sheriff Gray came to his home and requested that he accompany them to the police
datement for questioning. Although heinformed the officersthat he had to go towork, the officersassured
him that he would beback intime. Upon ariva at the gation, hewasfingerprinted. Branch talked to them
and then was returned to his home so he could go to work.

166. Branch then tedlified asfollows Deputies Spdlman and “Pop’ Miskdly came and picked him up
fromwork. Cuffswere placed on him before hewasput inthecar. Beforethe car was darted, Sodlman
darted asking questions about the case and sad that things do not add up. Thistime, Spdlman sad thet
Johnsontold the officersthat thetwo went to Trick Daddy’ son theevening of Ms. Jorden’ sdegth. Branch
explained that they never found Trick Daddy’ s S0 there was no need to tdl the officers about it. At thet
point, Spdlman garted swearing and showed hispigtal intherearview mirror. Spdlmanthenasked Branch
if he knew about the house the recently burnt down with achildinside. Branch testified thet Spdlman said
“youdon't want nothing hgppening to thet pretty house of yours, do you?” Branch beieved the officer was
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thregtening his parents home. Branch then tedtified that when they arrived at the gation, he just repeated
everything that he wastold to say.

67.  Thus through Branch’ stesimony, the defense advanced the theory that Branch' s confesson was
not voluntary but rather coerced through physica and psychologicd intimidation by Deputy Spdlmen. Trid
counsd ds0 argued thet the inculpatory statement was Branch merdly repeating everything Deputy
Sodimantold himto say. However, asthe State pointsout, during the satement, Branchindicatesthat Ms.
Jorden was sruck six times (three by Branch and three by Johnson) whichisafact later confirmed by the
medica examiner and something thet the palice could not have known & the time of the invedtigation.
During the suppresson hearing, Judge Morgan was presant and was able to judge the credibility of the
witnesses presented, after which he found thet there were no grounds to suppress the Satement.

168.  Branchfurther contendson gpped thet competent counsd would have directed thejury’ satention
to the excul patory portionsof Branch’ s satement during thertrid, thus negeting intent at the guilt pheseand
deliberateness at the pendty phase. Moore v. Johnson, 194 F.3d 586, 609-11 (5th Cir. 1999); see
Williamsv. Taylor, 529 U.S. a 398. However, throughout thetrid, the defense assarted the theory that
not only was Johnson the person responsible for the murder, but that the crime was commiitted & atime
when Branch was nat present. In daosing, trid counsd argued that Johnson' sd othes had Jorden’ sblood
on them, that Johnson had Jorden’s gun, thet the crime waas Johnson's idea, and thet Johnson hed the
murder wegpon. Asthe State says, “ Counsdl used good parts of Appdlant’s bad satement.”

169. Theforegoing assgnment of eror iswithout merit.

3. Evidence of thevictim’s blood on Johnson’s clothes.
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170.  Branch next contends thet trid counsd was Strickland defident in that they failed to chdlenge
the admisson of Johnson's dothing as evidence agang Branch. The only evidence, Branch assarts, that
the State had connecting Branch to the dothing worn by Johnson was the atement given by Branch,
therefore, counsd should have chdlenged the DNA testimony. During the trid, counsd did not cross:
examine the Sate s exparts Amy Winters, Joe Andrews or Chris Larsen; nor did counsd ever make a
request for aDNA expert. Under Richardson v. State, 767 So.2d 195, 199 (Miss. 2000), an indigent
Oefendant has a right to recaive gate funds for a DNA expert where the date presents DNA evidence,
however, trid counsd made no effort to secure a DNA expert.

171.  Thetrid court ruled thet Branch' sstatement wasvol untary and non-coerced and thet thisstatement
linked Branch to Johnson and his blood sained daothing. In the satement, Branch confessad to his own
involvement in the robbery and killing. Asto the cross-examinations of the expert witnesses Wintersonly
tedtified to the gandard process by which blood samples are taken and that these procedures were
followed in collecting Ms Jorden's blood. Thiswas not anissue. Larsen tedtified thet DNA evidence
indicated thet the blood found on Johnson's dothing was Ms Jorden' s blood and further thet there was
no evidence linking Branch to Ms. Jorden’'s murder. Again, this was not an issue given the srategy thet
Johnson killed Ms. Jorden but not while Branch waswith him. The only testimony given by Andrewswas
confirming that the two pieces of wood found previoudy condtituted one piece and that both pieces were
conggtent with other wood found a Johnson'shome. Trid counsd’ s objection to theintroduction of this
evidence was overruled. None of the evidenceto which the State sexpert witnessestedtified, induding the

DNA and blood, Johnson' sdathing, or thewood, directly linked Branchto Ms Jorden’ smurder. Thus,
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therewas no need for aDNA expert. Richardson v. State, 767 So.2d at 198; Colemanv. State, 697
S0.2d 777, 782 (Miss. 1997) (citing Davis v. State, 374 So.2d 1293, 1297 (Miss. 1979)).

f72.  Throughout thetrid, trid counsd did not disputethat Johnson killed Jorden. However, thedefense
asserted throughout thetria wasthat Branch was not with Johnson a thetimethekillingstook place. Thus
thisissueiswithout merit.

4, Crawford as an authentication witnesses.

173.  Branchnext contendsthet hisatorney, Ms Crawford should havewithdravn becauseshebecame
anauthenticating witnessfor theevidence brought by Willie Branch to the sheriff’ soffice. Thisevidencewas
admitted and authenticated by Deputy Spdiman and Sheriff Gray. The evidence condsted of awhite
plagtic bag found by Willie Branch in the Johnson'syard. The bag contained Ms. Jorden’s gun, money,
food samps, and coin wrgppers. The sheriff tedified thet severd nights after Johnson and Branch were
arested, that he received a tdephone cdl a his home from defense counsdl Crawford and Osborne
indicating that they nead to rday some information. At the scheduled medting the next morming, Willie
Branch, accompanied by Crawford and Osborne, presented the white plagtic bag.  Due to counsd’s
involvement, Branch assarts, defense could not raise an objection to the admisson of theevidenceand, in
fact, united the dai€ sevidence. Branch rdies on Miss R. Prof. Conduct, Rule 3.7(8)(1), Pearson v.
Parsons, 541 So.2d 447, 452 (Miss. 1989), Stateex rel. Karr v. McCarty, 187 W.Va 201, 203-
204, 417 SE.2d 120 (1992). Branch arguesthat thismatter was further complicated by thefact thet Ms.

Crawford was the person who conducted the cross-examination of the two State switnesses.
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74. Simmons v. State, 805 So.2d 452, 488-89 (Miss. 2001), was an interlocutory apped
concaning theissue of whether avideotape provided by defense counsd could beintroduced asevidence
agand thedefendant. Thevideo wasmade by defendant digolaying hisinvolvement withamurder andwas
provided to defense counsd by defendant’s wife. Simmons did not directly address the question of
whether his counsd had to be excused after producing the tape. However, the defense counsd is not
prohibited from challenging authenti cation of evidence produced by the defensein the course of reciprocal
discovary.
75. Rue3.7(a) of theMissssppi Rulesof Professond Conduct statesthat “ A lawyer shdl not act as
advocate a atrid in which the lawyer islikdy to be a necessary witness except where: (1) the tetimony
relates to an uncontested issue” There was no need to chdlenge the authentication of the bag and its
contents. Since the bag was found in Johnson' syard, the evidence only served to reinforce the defense' s
theory that Johnson killed Ms. Jorden.
{76.  Thisissueiswithout merit.

C. Prejudice
77.  Strickland’ ssecond prong requiresashowing thet thereexists* areasonable probability thet, but
for counsd’ s unprofessiond errors, the result of the proceeding would have been different.” Strickland,
466 U.S. a 694. Inlight of the discusson of the foregoing issues, each of the sub-issues were found to
be without merit.

[11.  Caldwell v. Mississippi.



178.  Branchnext seeksto st addetheimpostion of thedeeth pendty inthat hisown counsd diminished
the jury’s sense of responghility in making the sentencing decison.  During the summation & the pendty
phase, Branch's own counsd mede inflammetory remarks, induding: 1) areferenceto putting sick animal
to degp, 2) that alife sentenceis no different from deeth, and 3) that an individua sentenced to desth will
not diefor yearsto come. In chdlenging the firg Satement, Branchrdieson Caldwell v. Mississippi,
472 U.S. 320, 341, 105 S.Ct. 2633, 86 L.Ed.2d 231 (1985); Antwine v. Delo, 54 F.3d 1357 (8th Cir.
1995); Hill v. State, 432 S0.2d 427, 439 (Miss. 1983); Edwardsv. State, 737 S0.2d 275, 315 (Miss.

1999). Asto the second atement, Branch asserts that counsd’s remark thet the life sentence is not

different from desth rases three problems  thet it islegdly erroneous, Caldwell, 472 U.S. a 329, that it
isfdse, McGautha v. California, 402 U.S. 183, 208, 91 S.Ct. 1454, 28 L.Ed.2d 711 (1971), and
that the remarks were made by Branch’'s own advocate, Berry v. State, 345 So.2d 613, 615 (Miss.
1977); Singleton v. Stegall, 580 So0.2d 1242, 1244-45 (Miss. 1991); Thornton v. Breland, 441

S0.2d 1348, 1350 (Miss. 1983). Asto the third statement, Branch asserts that his counsd violated
Caldwell in suggedting that individuas sentenced to die will not be executed for years to come.
Caldwell, 472 U.S. at 325,Commonwealthv. Baker, 511 A.2d 777, 787-90 (Pa. 1986). Astosuch
errors, Branch asks the rhetorica question of who can raise a chdlenge to such remarks when they are
mede by hisown counsd.

179. Granted, atrid counsd isafforded greet latitude in dosng aguments. Johnson v. State, 416
S0.2d 383, 391-92 (Miss. 1982) (citing Nelms & Blum Co. v. Fink, 159 Miss. 372, 382, 131 So.

817, 820(1930). Thet latitude*“contemplatesliberd freedom of soesch and range of discusson confined

35



only to bounds of logic and reason; and if counsd’s argument is with the limits of proper debete, it is
immeaterid whether it is sound or unsound or whether he employs wit, invective, and illugration therein.”
Evansv. State, 725 So.2d 613, 676 (Miss. 1997) (citing Monk v. State, 532 S0.2d 592, 601 (Miss.
1988)). However, suchremarksmade by prosecutorsrisk reversal. Berger v. United States, 295U.S.
78, 88 (1935).
180.  While prosacutors may not meke such remarks, remarks made by the defense counsd will be
percaived more favorably because the jury recognizesthat counsd and the defendant are working toward
the same god, to avoid the desth sentence. Thegid of trid counsd’ s argument was thet if the jury redly
wanted to punish Branch, they should santence him to life imprisonment, not desth.
181. Astothe datement regarding the difference between the life and death sentences, we agree that
this gatement was legdly erroneous. However, we find this eror to be harmless After the jury hed
dready found Branch guilty of capitd murder, defense counsd’ s sole objective was to convince the jury
to impose alife sentence rather than death. Thenine pointsbought out by counsd during summaionwere
medein an attempt to achieve that god. At no point did the defense counsd impermissibly leed the jury
to believe that the responghility for determining the gppropriateness of defendant’s deeth lay anywhere
other thaninthejury. Therefore, thereisno vidlaion under Caldwell, and thisissue iswithout merit.
IV.  Deficient performance of counsel under the Eighth Amendment.
182.  Branch next assarts that the Eighth Amendment requires that his deeth sentence be vecated. In

doing S0, Branch raterates the dlegations made in the Strickland argument above, but advances the

argument that the Eighth Amendment requires ahigher sandard of effective assigance of counsd then thet
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provided by the Sixth Amendment. Branch dso assarts that a defendant must not have the burden of
protecting himsdf from Eighth Amendment vidations by his own atorney.  Branch mekes numerous
citationsto caselaw and law review artides.
183.  Wehavehdd that:
On gpped to this Court, convictionsupon indictmentsfor capitd murder and sentences of
deathmust besubjected to "haightened scrutiny.” Balfour v. State, 598 So.2d 731, 739
(Miss 1992) (citing Smith v. State, 499 So.2d 750, 756 (Miss. 1986); West v. State,
485 So.2d 681, 685 (Miss. 1985)). Under this method of review, dl doubts are to be
resolved in favor of the accused because "what may be harmless error in acase with less
a stake becomes reversible error when the pendty is deeth.” 1d. (quating Irving v.

State, 361 S0.2d 1360, 1363 (Miss. 1978)). SeedsoFisher v. State, 481 So.2d 203,
211 (Miss. 1985).

Byromv. State, 863 S0.2d 836, 846 (119) (Miss. 2003). This Court utilizes the two-prong goproach
under Strickland when evauaing ineffective asssance of counsd daims evenin desth pendty cases.
Foster v. State, 687 S0.2d 1124, 1141 (Miss. 1996). Nether this Court, the Fifth Circuit, nor the
Supreme Court have ever recognized the “ super due process’ test advanced by Branch. Any argument
concerning ingffective assstance of counsd, without having to prove prgudice, must be made under
United Statesv. Cronic, 466 U.S. 648, 104 S.Ct. 2039, 80 L.Ed.2d 657 (1984), which isBranch’'s
next assgnment of eror.

184. Thedfore thisissueiswithout merit.

V. United Statesv. Cronic.

85. Branch next argues that he was provided ineffective assstance of counsd a the pendty phase
under United States v. Cronic, 466 U.S a 657-58. Counsd contends that unlike an ineffective

assgance of counsd dam under Strickland, an attorney found ineffective under Croni ¢ prosecuted his
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own dient. Branch again raiterates his previous arguments that he was provided ineffective ass stance of
counsd through the lack of invedtigation and preparation, aosence of drategy, and multiple Caldwell
erors. Branch acknowledges that successful dams under Cronic will berare. Freeman v. Graves,
317 F.3d 898 (8th Cir. 2003), Hunter v. Moore, 304 F.3d 1066, 1070 n.4 (11th Cir. 2002), Haynes
v. Cain, 298 F.3d 375, 381 (5th Cir. 2002), see generally Toomey v. Bunnell, 898 F.2d 741, 744

n.2 (9th Cir. 1990).

The Supreme Court hasrecognized alimited exogption to the prejudi ce reguirement when
(1) assgtance of counsd hasbeen denied completdy, (2) "oounsd entirdy failsto subject
the prosecution's case to meaningful adversarid testing,” or (3) counsd isdenied during a
critical gage of the proceadings. Cronic, 466 U.S. at 658-59, 104 S.Ct. 2039; see
Mickens v. Taylor, 535 U.S. 162, 122 S.Ct. 1237, 1240-41, 152 L.Ed.2d 291
(2002).

Freeman v. Graves, 317 F.3d a 900. In this case, because the erors were committed by his own
counsd, Branch argues that there was no meaningful adversarid testing of prosecutor’s case Bell v.
Cone, 535U.S. 685, 122 SCt. 1843, 1851, 152 L .Ed.2d 914 (2002) (discussing egregioustrid conduct
necessary to remove acase from Strickland andyssand goply aCronic andyss).

WhengoplyingStrickland or Cronic, thedistinction between counsd'sfalureto oppose
the prosscution entirdy and thefailure of counsd to do so a spedific pointsduring thetrid
isa"difference ... not of degree but of kind." [Bell, 122 S.Ct. a 1851 (quoting Cronic,
466 U.S. a 659, 104 S.Ct. 2039) ]. Under this rationde, when counsd fails to oppose
the prosecution’s case a Specific points or concedes certain dements of a case to focus
on others, he has made atactical decison. 1d. a 1851-52. By making such choices,
defense counsdl has not abandoned his or her dient by entirdy failing to chalenge the
prosecution’s case. Such drategic decisons do not result in an asandonment of counsd,
aswhen anatorney completdy fallsto chalengethe prasecution'scase. Under the Court's
reasoning, then, Cronic isresarved only for those extreme casesin which counsd fallsto
present any defense. We presume prgjudice in such cases becauseit isasif the defendant
hed no representation at dll. In contragt, Srategic or tactica decisonsare evduated under
Strickland'straditiond two-pronged test for deficiency and prejudice.
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Haynesv. Cain, 298 F.3d 375, 381 (5th Cir. 2002).
186. A defendantisnot entitled to errorlesscounsd. Hansen v. State, 649 S0.2d 1256, 1259 (Miss.
1994), Johnson v. State, 511 So0.2d 1333, 1339-40 (Miss. 1987). This Court must look to the entire
performanceof counsd to determinewhether heor shewas competent and consaientioudy fulfilledtherole
as advocate. In studying the record before us, we find that Branch was represented by competent and
zedlous counsd. Trid counsd chdlenged the State sevidence a dl dagesof thiscaseby filingand arguing
numerous pre-trid mations, throughout thetrid itsdf, throughout the sentencing hearing, and through pos-
trid motions. Therefore, thisissue is without merit.

VI. Miss. Code Ann. § 99-19-105.
187.  Branch next assarts that the sentence imposed was arbitrary, excessive, and dioroportionate.
Branch rdies on the falowing cases Reddix v. State, 547 So.2d 792, 794 (Miss. 1989); Smith v.
State, 729 So.2d 1191, 1220 (Miss. 1998); L eatherwood v. State, 435 So.2d 645, 656 (Miss. 1983);
Stringer v. State, 454 S0.2d 468, 479 (Miss. 1984); Jordan v. State, 728 So.2d 1088, 1100 (Miss.
1998); Conner v. State, 632 So0.2d 1239, 1264-65 (Miss. 1993); Bullock v. State, 525 So.2d 764,
768 (Miss. 1987); and Wilcher v. State, 697 S0.2d 1087, 1113 (Miss. 1997).
188.  ThisCourtisrequired to review the deeth sentencein accordancewith Miss. Code Ann. 8 99-19-
105(3), which dates

(3)  Withregard to the sentence, the court shdl determine:

(@  Whether the sentence of deeth was imposed under the influence
of passon, prgudice or any other arbitrary factor;
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(b)  Whether the evidence supportsthe jury's or judgesfinding of agatutory
aggravaing drcumdance as enumerated in Section 99-19-101,

(©0  Whether the sentence of deeth is excessve or disproportionate to the
pendty imposad in Smilar cases, conddering both the crime and the
defendant; and

(d)  Should oneor more of the aggravating drcumgtancesbefoundinvaidon
aoped, the Missssppi Supreme Court shdl determine whether the
remaining aggravaing drcumdances are outweighed by the mitigating
arcumgtances or whether the indusion of any invdid drcumdance was
harmless error, or both.

189. Thereis no evidence supporting a finding that the sentence imposad was a result of passon,
prejudice, or any arbitrary factor. Theevidence supportsthejury’ sfinding of the Satutory aggravetor thet
the crime was committed for pecuniary gain inthat in his Satement Branch admitted holding Jorden down
while he took money from her pocket. Although Branch atemptsto discredit his own satement, based
uponareview of the evidence, “it was reasoncble for thejury to disregard asimplausble’ Branchsdam
of apolice s#t-st asit rdaesto hisconfesson. Jordan v. State, 786 So.2d 987, 1030 (Miss. 2001).
190. Noristhis sentence excessive or digoroportionate when comparing the facts and drcumstances
of the case with those of other cases. See Appendix. We acknowledge thet the deeth pendty has been
uphdd in capitd murder casesinvolving the commisson of arobbery, Doss v. State, 709 So.2d 369
(Miss 1997); Cabellov. State, 471 So.2d 332 (Miss. 1985); Evansv. State, 422 So0.2d 737 (Miss.
1982); capitd murder committed & vicim's home, Knox v. State, 805 So0.2d 527, 534 (Miss. 2002),
Manning v. State, 765 S0.2d 516 (Miss. 2000), Ballenger v. State, 667 So.2d 1242, 1268 (Miss.
1995), Mack v. State, 650 So.2d 1289, 1331-32 (Miss. 1994), Chasev. State, 645 So0.2d 829, 861-

62 (Miss 1994); and where defendant hed little or no crimind higory, Davisv. State, 684 So.2d 643
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(Miss. 1996), Foster v. State, 639 So.2d 1263 (Miss. 1994). Having consdered thefacts of this case
and having reviewed the foregoing cases as well as those liged in the Appendix, we find that the degth
sentence was not excessve or disproportionate notwithstanding the fact that Branch's co-defendart,
Deondray Johnson, recaived allife santence. The evidence of the arime adduced during trid, induding his
own videotagped confesson, indicates that Branch was actively invalved in the bludgeoning of the femde
vidim while robbing her.
191. Thedfore thisissueiswithout merit.

VII. Batson v. Kentucky.
192. Asthesaventh assgnment of error, Branch assertsthat his Sixth and Fourteenth Amendment rights
and thoserights of one venire member wereviolated under Batson v. Kentucky, 476 U.S. 79,106 S.Ct.
1712, 90 L.Ed.2d 69 (1986). For the reasons set forth in Section 11(B)(1), we find no violaion under
Batson.

VIII. Victim impact testimony.
193.  Branchnext assartsthat thetrid court erred when it permitted the testimony of the victimm’sSdter,
Frankie Rogers. The defense raised ardevancy objection, to which the State responded with a ditation
to the Victim Impact Statement Act, Miss. Code Ann. 8§ 99-43-1, et seg. Defense rebutted thet the Act
was not gpplicable to capitd sentencing. Thetrid court overruled the objection and based its ruling on

the Victim Impact Statement Act andPayne v. Tennessee, 501 U.S. 808, 111 S.Ct. 2597, 115 L .Ed.2d

720 (1991).
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194. Branch asststwo arguments 1) victim impact tetimony is only admissible in Mississppi if the
tesimony supports an aggravating factor and 2) victim impact testimony should be prohibited because the
tetimony may contribute impermissibly to theimposition of degth in violation of the Satutory scheme and
undemine the rdiability of the sentencing determination.  Branch argues that while Payne does not
edablish a per s bar to victim impact tesimony, this Court has hdd thet victim impact tesimony is
conditutionaly permissible, but not mandatory, and should only beusad in narrow drcumsdtances Hansen
v. State, 592 So.2d 114, 146 (Miss. 1991). In Payne, the Supreme Court ruled that Sate legidatures
may determinetheindanceswherevictimimpect tesimony isrdevant. Payne, 501 U.S. a 827. Branch's
argument continues that Snce the Sate only rdlied onone aggravating factor which was proven during the
quilt phase, the victim impact testimorny was not necessary and was used to indite jury.

195. Branch'srdianceon Randall v. State, 806 So.2d 185, 218 (Miss. 2001), is misplaced. In
Randall, this Court was addressng the admissihility of the defendant’ s * pen pack,” which isa package
from the penitentiary indicating tattoos, known gang afiliations or ather group dfilidions. We found the
“pen packs’ were admissble only if rlevant. 806 So.2d a 219.

196. Vidimimpect testimony hasbeen found to beadmissble a sentencing under Payne, 501 U.S. a
825; United Statesv. Bernard, 299 F.3d 467, 480-81 (5th Cir. 2002); Jordan v. State, 786 So.2d
987, 1016 (Miss. 2001); Wilcher v. State, 697 So.2d 1123, 1134 (Miss. 1997); Wilcher v. State,
697 S0.2d 1087, 1104 (Miss. 1997); Hansen v. State, 592 So.2d a 146. Our Legidature hasprovided
that with the permisson of the courts, an ord victim impact datement may be used & any sentencing

hearing. Miss. Code Ann. § 99-19-157(2):
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If acourt doesnot order the preparation of apresentence eva uation report on adefendant
in afdony case the vicim or victim representative may dso submit a victim impact
datement in one or both of the following ways

@  Withthe pamissonof the trid court, the vicim may present an
ord vicim impact datement at any sentending hearing. However,
wheretherearemultiplevictims, the court may limit the number of
ord vicim impact datements

We have found victim impact testimony gppropriate in severd cases
Vidimimpact evidence, if rdevant, isadmissblein the sentencing dage. Davis v. State,
684 S0.2d 643, 661 (Miss. 1996) (citing Payne v. Tennessee, 501 U.S. 808, 111
S.Ct. 2597, 115 .Ed.2d 720 (1991); Jenkinsv. State, 607 So.2d 1171, 1183 (Miss
1992)). ThisCourt hasheld that evidence about the characteridtics of thevictimisrdevant
to the crime charged: "' The evidence offered was proper and necessary to adeve opment
of the case and true characteridtics of the victim and could nat serve in any way to indite
thejury.” Jenkins, 607 S0.2d & 1183 (evidence that victim was amother, that shewas
awife of four years, that she was shy and did not like to wear dresses because they
exposed her legswasrdevan). . . .. Furthermore, the United States Supreme Court has
acknowledged that a State "may legitimately condude that evidence about the impect of
the murder on the victim'sfamily isrdevant to the jury's decison as to whether or not the
Oesth pendty should beimposed.” Payne, 501 U.S. at 827, 111 S.Ct. at 26009.
Wilcher v. State, 697 So.2d a 1104.
197. Thedhdlenged tesimony was mede by the vidim'ssger, Frankie Rogers. Rogers only tedified
as to Jorden's rdle in her family and the community; that Ms Jorden moved from Memphis to Carall
County to help her daughter raise her granddaughter in the country, and how Rogers has now hed to
assume Jorden' srole as heed of the family. Here, "[t]he evidence offered was proper and necessary to
adevelopment of the case and true characterigtics of the victim and could not serveinany way toinctethe
jury." Crawford v. State, 716 So.2d 1028, 1046-47 (Miss. 1998), overruled on other grounds

(ating Jenkins v. State, 607 So.2d 1171, 1183 (Miss. 1992)).
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198. Therefore thisissueiswithout merit.

IX. Defense Sentencing Instructions DS-1, DS-5, and DS-10.
199. Branchnext assartsthat thetrid court ered initsrefusd of three indructions offered by defense
and that this eror waas not cured by giving defense latitude in the summation. The three indructions
induded: DS'5, covering the bdancing of aggravaing and mitigating crcumdances DS-1, arguing
suffidency of the aggravating drcumdtances to warrant death; and DS-10, regarding the jury’s complete
discretionin the ultimate determination of the sentence. Thetrid court found thet each of theseindructions
were covered by indructions dreedy given by the court.
1100. ThisCourt’'s sandard of review of jury indructionsisasfalows

Jury indructionsareto be read together and taken asawholewith no oneingruction taken

out of context. A defendart is entitled to have jury indructions given which present his

theory of the case, however, this entittement is limited in thet the court may refuse an

indruction which incorrectly datesthe law, is covered fairly dsawherein the indructions,

or iswithout foundation in the evidence
Humphrey v. State, 759 So.2d 368, 380 (Miss. 2000) (citing Heidel v. State, 587 So.2d 835, 842
(Miss. 1991)).

101. DS5andDS1: Thetrid court gave as SS-1A “the sandard, long-form sentencing indruction”

informing the jury how to consder aggravating and mitigating drcumdancesunder Ladner v. State, 584
So.2d 743, 760 (Miss 1991). Thisindruction, in part, dates
Next to retun the degth pendty, you mugt find thet the mitigating drcumstances-those

whichtend to warrant the less severe pendty of life imprisonment without parole--do not
outweigh the aggravating drcumgances-which tends to warrant the degth pendlty.

* k% %



If you find from the evidence that one or more of the preceding dements of mitigation
exigs, then you must condgder whether it (or they) outwegh(s) or overcome(s) the
aggravaing drcumgtanceyou previoudy found. Intheevent that you find thet themitigating
drcumgtance(s) do not outweigh or overcome the aggravating drcumdiance, you may
impaose the desth sentence. Should you find that the mitigating drcumdtancg(s) outweigh
or overcome the aggravating drcumdance, you shdl not impose the desth sentence.

Also given was SS4:

The Court indructs the jury that it must be emphasized thet the procedure that you must
falow is not a mere counting process of a cartain number of aggravaing drcumstances
veraus the number of mitigating drcumgtances Rather, you must gpply your reasoned
judgment as to whether this Stugtion callsfor lifeimprisonment without parole or whether
it requires the impogtion of death, in light of the totdity of the drcumstances presant.

Defense counsd submitted the following indruction as DS'5, which deates

If the mitigating factors outwe gh the aggravating factors, then you should return averdict
of life imprisonment without pardle. Any mitigating drcumstance, ganding done, may
outweigh any aggravating drcumstances and may be suffident to support a decison thet
alife sentence without pardle is the gppropriate punishmentt.

The Sate objected on the ground that DS-5 was in conflict with the State sindruction SS-1A. At that
time, Mr. Stuckey argued that SS-1A indructed jurorsto impose degth if they found beyond aressonable
doubt thet the Sate proved an aggraveting factor and thet the ingruction “does not say that even if an
aggravating drcumgtanceisdill found, it sill does't requirethe degth pendty.” Again, thetrid court found

thet the indruction was covered by sentencing indructions 1 and 4 but that the defense counsdl was free

to argue his point on summetion.

1102. Branch contends that snce Missssppi requires jurors to weigh aggraveting and mitigating
arcumgtances, that DS-5 would inform thejury thet any mitigating drcumstance can outweigh oneor more
aggravating drcumgtances. See People v. Hayes, 52 Cdl.3d 577, 642, 276 Cd. Rptr. 874, 915, 802

P.2d 376, 417 (1990). Branch arguesthat by falling to adequatdy ingtruct thejury, thereisaviolation of
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the condtitutiona mandatefor ardiable sentenaing determingtion; Peoplev. McDowell, 46 Cd. 3d 551,
576, 250 Cdl. Rptr. 530, 544 (1988);Woodson v. North Carolina, 428 U.S. 280, 305, 96 S.Ct. 2978,
49 L.Ed.2d 944 (1976). Thus, the court impaired the jury’s dbility to give full effect to the mitigaing
drcumgances. Lockett v. Ohio, 438 U.S. 586, 608, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978).
1103. Theindruction submitted by defense as DS-1 dates asfallows

The court indructed the jury that there is no requirement that you impose the death

sentence when aggravating drcumgances are shown and mitigaing dreumdiancesare nct;

proof of aggravating drcumstances may dill be found by you insufficdent to require degth.

The Siate of Missssppi dill caries the burden of showing not only aggravaing

arcumsances, but that those crcumaances are ufficient to warrant desth.
Thetrid court found thet under Holland v. State, 705 So.2d 307, 354 (Miss. 1997), the defendant is
not entitled to such an ingruction. Thetria court dso found thet the ingtruction was covered by sentencing
indructions 1 and 4 and thet the defense counsd was free to argue his point on summation.
1104. Brancharguesthat under Miss. Code Ann. 8 99-19-101, the jurors are required to perform an
additiond step, which is to determine whether the aggravaing crcumatances are sufficient to warrant
impogtionof adegth sentence. Branch arguesthat dthough SS-4 hintsa this separate Sep, theindruction
falstoinform thejury that aggravating factors may beinsufficient to warrant deeth regardless of theweight
or exigenceof mitigating drcumgtances. Branch further arguesthat thedenid of thisingtruction undermined
the rdiability of the sentencing determination, lowered or diminated the sat€'s burden of proving the
aggravating drcumstance was sufficient to warrant deeth, and the absence of the sufficiency inquiry

increased the likdlihood that the jury would impose the degth sentence,
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1105. Ladner v. State, 584 So.2d a 760 effectivdy nullifies Branch's daimsto DS5 and DS-1
because SS-1A stidfiesLadner. Additiondly, the same type of indructions were denied inHolland v.
State, 705 So.2d at 354 (finding that defendant isnat entitled to indructions on sympathy and, therefore,
has no due process daim). This Court finds thet the indructions provided by the trid court fairly and
adequatdy dated the law and, therefore, thisissue iswithout meit.
1106. DS-10: Defense counsd dso offered the fallowing indruction, DS-10:

You may find that a sentence of degth is ingppropriate even if there is only a sngle

mitigating drcumgtance and multiple aggravating drcumdances: Y ou may aso find thet

deeth is not warranted even though there are one or more aggravating drcumstancesand

not a dngle mitigating drcumdance You are not reguired to find any mitigating

crcumgtancesin order to return asentence of lifeimprisonment without parole. Nor does

the finding of an aggravaing drcumgtance require thet you return a sentence of death.

Y ou, as ajuror, dways have the option to sentence the Defendant, Lawrence Branch, to

life imprisonment without parole
The State objected to this“mercy indruction” and ated Edwards v. State, which according to Mr. Hill,
gandsfor the propostionthat: “A defendant isnot entitled to anindructionswhere you do not havetofind
any mitigating drcumgdances in order to return a life sentence” and thet “such indruction is a mercy
indruction and results in a verdict bassd on whim or cgarice” The court went on saying theat while the
Oefense was nat entitled to an indruction on jury nullification, thet counsd was free to argue nullification.
1107. Branch arguesthat Missssppi juries dways have the option to chose life over a desth sentence,
even where the datutory aggravating drcumdances outweigh the mitigating drcumgtances Foster v.
State, 687 S0.2d 1124, 1139 (Miss. 1996); L eatherwood v. State, 435 So.2d 645, 650 (Miss. 1983);
Thorson v. State, 653 So.2d 876, 894 (Miss. 1994); Coleman v. State, 378 So.2d 640, 646 (Miss.

1979); Evans v. Thigpen, 631 F. Supp. 274, 287 (S.D. Miss. 1986), aff’ d, 809 F.2d 239 (5th Cir.
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1987); Gray v. Lucas, 677 F.2d 1086, 1105 (5th Cir. 1982). Thisindruction isoften referred to asa
“lifeoption” indructionand Ince SS-1A covered thisingruction, no additiond indructionswerenecessry.
Edwardsv. Thigpen, 595 F. Supp. 1271 (S.D. Miss. 1984),aff’ d sub nom., Edwardsv. Scroggy,
849 F.2d 204 (5th Cir. 1988) [additiond ditations omitted] Further, thisingruction wasimproper under
thetheory of jury nullification. Brengettcyv. State, 794 S0.2d 987, 999 (Miss. 2001) (citing Nicolaou

v. State, 612 So0.2d 1080, 1084 (Miss. 1992)); Hansen v. State, 592 S0.2d 114, 140 (Miss. 1991),

1108. This Court finds that the jury indructions given by the trid court were in accordance with
Missssppi law and that theingructionsfairly and adequatdly ingructed thejury. Furthermore, the defense
was not entitled to the rdected indructions. Therefore, thisissue iswithout merit.
X. Trial court erred in refusing to give defense sentencing
instructions DS-1in that DS-1 advised thejury asto the burden of
proof.
1109. Branchnext arguesthat by failing to givejury ingruction DS-1, thetrid court erred in advising the
jury asto the proper burden of proof that the aggravating crcumdtances are sufficient to warrant degth.
Inpart, thisargument isadready covered in Section 1 X, dove. Thetrid court denied DS-1 and found this
indruction redundant since the court was dreaedy advisng the jury under SS-1A and SS4. However,
Branch contends thet neither indicate to the jury which party has the burden of proof & the sentencing
hearing and that the government bears the burden of proof of any aggravating drcumgance. Walton v.

Arizona, 497 U.S. 639, 643-44, 110 S.Ct. 3047, 111 L.Ed.2d 511 (1990), overruled in part on
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other grounds, Ring v. Arizona, 536 U.S. 584, _, 122 S.Ct. 2428, 2432, 153 L.Ed.2d 556, 564
(2002).
1110. SS-1A mirrors the cgpitd sentencing satute and properly places the burden of proving the
Enmund factors beyond areasonable doubt onthe State. Stringer v. State, 500 S0.2d 928, 944 (Miss.,
1986). Branch, however, arguesthat the charge impliesthe burden is proof beyond a reasonable doulat,
but thet the charge does not expliatly indruct who hasthat burden. Branch atemptsto disinguish Blue
v. State, 674 So.2d 1184, 1223-24 (Miss. 1996), over ruled on other grounds, by aguingtha “this
is nat acase wheretheingructions given made no mention of the burden of proof and the defendant failed
to request an indruction asto the burden of proof.”
1111. Branch'sdidinction of Blue is not well-taken. Theidenticd indructionwasviewedin Blue, and
the defendant argued thet the indruction shifted the State sburden. InBlue, 674 So.2d at 1223-24, this
Court pointed out thet the same argument had previoudy been rgected in Conner v. State, 632 So.2d
1239, 1278 (Miss. 1993); Turner v. State, 573 S0.2d 657, 668 (Miss. 1990); Shell v. State, 554
S0.2d 887, 904 (Miss. 1989), rev' d on other grounds, 498 U.S. 1, 111 S.Ct. 313, 112 L.Ed.2d 1
(1990); Stringer v. State, 500 So.2d 928, 944 (Miss. 1986); Jordan v. State, 365 So.2d 1198
(Miss. 1978).
1112. Therefore thisissueiswithout merit.

Xl.  Trial courterredinrefusingtogivedefensesentencinginstruction

DS-2inthat DS-2 provided a constitutionally required definition
of “mitigating circumstance.”
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1113. Thenext assgnment assarted by Branch isthet the jury was nat given adefinition of “mitigating
crcumdances’ which is not acommonly understood principle or thet it has atechnicd meaning particular
to the law. Branch further asserts that Miss Code Ann. 8§ 99-19-101 does not define “mitigating
crcumgtance.” Without argument, Branch ditesnumerous casesfor the proposition thet thetrid court erred
by failing to provide adefinition of cartain legd teems. The chalenged indruction reeds asfollows
Mitigeing facts are facts thet, while they do not judtify or excuse the crime, must be
conddered by you as extenuging or reducing the degree of the Defendant’s blame of
punishmen.
f114. Althoughthisissuewasnat raised a thetrid court levd, it isa“wdl- recognized rule of law thet
therefusd of anindructionisproceduraly preserved for our review by themeretendering of theingtruction
and an objection to its refusal isnot necessary.”  King v. State, 857 So0.2d 702, 727 n.9 (Miss. 2003)
(ating Duplantis v. State, 708 So.2d 1327, 1339-40 (Miss. 1998)). However, thisissue is without
menit. This Court has dready rgected the same argument in Cole v. State, 525 So.2d 365, 374-75
(Miss 1987).
1115. InCole, “[w]ergected thisargumentinBooker v. State, 449 So.2d 209, 218-19 (Miss. 1984),
vacated on other grounds, 472 U.S. 1023, 105 S.Ct. 3493, 87 L.Ed.2d 626 (1985). Weareof the
opinion that the sentencing ingtruction given in the case a bar, which tracked the language of the Satute,
gopropriatdy channded the sentencer's discretion. King v. State, 421 So.2d 1009 (Miss. 1982), cert.
denied, 461 U.S. 919, 103 S.Ct. 1903, 77 L.Ed.2d 290 (1983).” Cole, 525 So.2d a 375.
1116. Branchatemptsdiginguishthesecasesinthreeaspects 1) nether casedeterminesthat adefendant

is not entitled to an indruction defining mitigating drcumdances, but that the jury had dreedy been
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adequatdy indructed, 2) the chdlenged indructions were extremdy different from the one offered in this
case, and 3) naither case addressed an Eighth and Fourteenth Amendment concern. This Court disagrees.
Theindruction giveninthiscase, SS-1A, which pardleed thelanguage of Miss Code Ann. §99-19-101,
auffidently informed the jury as to mitigating drcumdtances. Branch raises the same arguments that this
Court rgected in Cole. Therefore, thisissue iswithout meit.

XIl.  The State’'s burden of showing that death was the appropriate
sentence.

1117. Under thisassgnment of error, Branchargues that he was denied the due process guarantee that
alife santence is presumed over the degth pendty because he was forced to prove himsdf indigible for
death, thereby dhifting the burden from the Stateto Branch. Inrdyingon Apprendi v. New Jer sey, 530
U.S. 466, 490, 120 S.Ct. 2348, 147 L.Ed.2d 435 (2000), Branch asserts that the reasonable doubt rule
gopliestofactsincreasng therange of punishment at sentencing, effectively requiring the Sateto provetheat
itisentitled tothe pendty it sseks By gpplying Apprendi, the United States Supreme Court heldinRing
v. Arizona, 536 U.S. 584, 122 S.Ct. 2428, 153 L.Ed.2d 556 (2002) thet the aggravating circumstances
aredementsof theoffensegiving riseto the possihility of greater punishment, which must be proven beyond

areasonable doubt. Ring, 536 U.S. a 122 SCt. a 2443, 153 L.Ed2da .

1118. Brancharguesthat the sole aggravating factor rdied upon by the prosecution wasthe samedement
used todevatethecrimeto cgpita murder —murder committed during the commission of arobbery. Thus,
he contends;, the burden shifted to him to prove that he was nat deeth worthy in violaion of the Eighth
Amendment. Not only isthisissue procedurdly barred for faling to rase thisissue in the trid court, this

isue iswithout merit.
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1119. Branchis not entitled to an indruction thet life is the presumed sentence in thet the sentencing
indructiongiveninthiscasewasauffident. Edwardsv. State, 737 So0.2d 275, 317 (Miss. 1999); Watts
v. State, 733 S0.2d 214, 241 (Miss. 1999); Jackson v. State, 684 So.2d 1213, 1233 (Miss. 1996).
InChasev. State, 645 So.2d 829 (Miss. 1994), the defendant asserted that an indruction dlowed by
the trid court improperly shifted to the defense the burden of proving that mitigating drcumstances
outwe ghed aggravating drcumdances, this Court flatly rejected the gopelant'sargument that "adefendant
should gointo the sentending phasewith apresumption thet lifeisthegppropriate punishment.” Chase, 645
So.2d & 860. Wereached the sameresult in Edwards. Thisis condgent with the legd effect of the
conviction:

Once adefendant has been afforded afair trid and convicted of the offense for which he

was charged, the presumption of innocence disgppears. Cf. Ross v. Moffitt, 417 U.S.

600, 610, 94 S.Ct. 2437, 2444, 41 L.Ed.2d 341 (1974) ("The purpose of thetridl tage

from the Stat€'s point of view isto convert acrimina defendant froma person presumed

innocent to one found guilty beyond a reasonable doubt™).
Herrerav. Collins, 506 U.S. 390, 399, 113 S.Ct. 853, 860, 122 L .Ed.2d 203 (1933). Oncethejury
found Branch guilty of cgpitd murder, under Miss. Code Ann. 8 99-19-101, the available sentences are
Oeath or life imprisonment without pardle.
1120. Branch'srdianceon Apprendi and Ring ismigdlaced. The datutory scheme of Arizonaiis
sgnificantly different then herein Missssppi. Under Arizona law, a defendant convicted of firg degree
murder could not be sentenced to the Satutory maximum pendty of death unless the judge made further
findngs in a sparae sentending hearing. At that dage, the judge mugt determine if any datutorily

enumeraed "aggravating drcumdances’ and any "mitigating drcumdances’ exis. Only if the judge finds
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a leest one aggravating drcumgtance and no mitigating drcumdances auffident subgtantid to cdl for
leniency, may the judge impose degth. See generally Ring, 536 U.S. 584, 122 S.Ct. 2428, 153
L.Ed.2d 556 (2002). In Missssppi, for ajury to impose degth:
it mugt unenimoudy find in writing the fdlowing: (&) That auffident factors exis as
enumerated in subsection (7) of thissection; (b) That sufficent aggravating drcumgtances
exig as enumerated in subsection (5) of this section; and () Thet there are insuffident
n_itigaing crcumgtances, as enumerated in subsection (6), to outweigh the aggravating
drcumdances
Miss. Code Ann. § 99-19-101(3).
1121. Thejury was properly ingructed asto thar duty in determining the sentence to beimposed. The
aggravating drcumgtance, pecuniary gain, was proved beyond a reasonable doubt. The jury found thet
“thereareinauffident mitigating drcumdiancesto outwei gh theaggravating drcumstances, and [] further find
unanimoudy thet the defendant should suffer desth.” Thus, Branch was not denied due process, and this
issue iswithout merit.
X111, Theaggravating circumstance of pecuniary gain.
1122. Inthisassgnment of error, Branch continues hisargument that every person convicted inthe State
of Missssppi under Miss Code Ann. 8 97-3-19(2)(e), an offense carrying a maximum sentence of life
imprisonment, shdl suffer deeth because the jury resffirms some of the same dements. Thus, Branch
continues, that ance his conviction under § 97-3-19(2)(e) makes him digible for the degth pendty, then
the State relies on that conviction as proof of the aggravating factor of pecuniary gain.  This datutory
schemefallsto narrow the dass of offenders digible for the deeth pendty, according to Branch. Branch
rdieson Ring v. Arizona, 536 U.S. 584 (2002); Evansv. State, 725 So.2d 613 (Miss. 1998); West

v. State, 725 S0.2d 872 (Miss. 1998); Wilcher v. State, 697 So.2d 1123 (Miss. 1997); Ballenger
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v. State, 667 So.2d 1242 (Miss. 1996). Again, Branch'srdiance on the datutory scheme of Arizonais
misplaced for the same reasons as discussed in the preceding section.

1123. Branch assarts the following: Under Miss. Code Ann. § 99-19-101, the maximum pendty for
capita murder without asentending hearingislifeimprisonment. Phamv. State, 716 So.2d 1100, 1103-
04 (Miss 1998). Where ajury fallsto find a least one aggravating factor and a mens rea dement, the
datutory maximum islifeimprisonment. Berry v. State, 703 So.2d 269, 284-85 (Miss. 1997); White
v. State, 532 S0.2d 1207, 1219-20 (Miss. 1988); Grayv. State, 351 S0.2d 1342, 1349 (Miss. 1977).
Thedemeant sarving to devate the crime to capitd murder cannot aso serve to devate the capitd arime
to adeath digible offense. See generally Apprendi and Harris v. United States, 536 U.S. 545,
122 S.Ct. 2406, 2414, 153 L.Ed.2d 524 (2002).

1124. However, this Court has hdd thet evidence of the underlying crime can properly be used to both
devaetheaimeto cgpitd murder and asan aggravating drcumdance. Goodinv. State, 787 So0.2d 639,
654-55 (Miss. 2001); Manning v. State, 735 S0.2d 323, 350-51 (Miss. 1999); Smithv. State, 729
S0.2d 1191, 1223 (Miss. 1998); Bell v. State, 725 So.2d 836, 858-59 (Miss. 1998); Crawford v.
State, 716 So.2d 1028, 1049-50 (Miss. 1998). Under Miss. Code Ann. § 1-3-4 (Rev. 1998), the
maximum punishment of a person convicted of cgpitd murder is death. Therefore, Apprendi is
ingpplicable because unlike Arizond's datutory scheme that required a finding of an aggravating
drcumdanceto makeadefendant degth digible, Missssppi’ slaw definesthat convictionsof certaincrimes

render the defendant death digible.



1125. Thus after Branch was convicted of capitd murder, he becamedigiblefor the degth pendty. The
jury then made the gppropriate determinations of the Enmund factors, aggravating and mitigating
drcumdances and determined that “there are insuffident mitigating drcumdtances to outweigh the
aggravating dreumdances, and we further find unanimoudy that the defendant should suffer degth.” This
issue iswithout merit.

XIV. Therobbery and pecuniary gain.
1126. Inthisassgnment of error, Branch assartsthat thetrid court erred by indructing thejury that “The
capitd offensewas committed for pecuniary gain during the course of arobbery.” This Branch contends,
permitted the jury to give double weight to the mative for the robbery in reaching its pendty decison.
1127. Not only isthisissue procedurdly barred for Branch' sfallure to rase thisissue in the trid court,
thisissueiswithout merit. Thisexact ingruction was found proper in Turner v. State, 732 So.2d 937,
954-55 (Miss. 1999). See also Irving v. State, 618 So.2d 58 (Miss. 1992). The argument thet this
indruction conditutes improper stacking has been rgected in numerous cases. Ladner v. State, 584
So.2d 743, 762-63 (Miss. 1991); Nixon v. State, 533 So.2d 1078, 1097 (Miss. 1987); Billiot v.
State, 454 S0.2d 445, 465 (Miss. 1984); Leatherwood v. State, 435 So0.2d 645, 650 (Miss. 1983);
Tokman v. State, 435 So.2d 664, 665 (Miss. 1983); Jonesv. State, 517 So.2d 1295, 1300 (Miss.
1987), vacated on other grounds, 487 U.S. 1230 (1988).

XV. Theprosecutor comments.
1128. Branch next assarts as eror that the prosecutor committed plain reversble error during his

summaiona both the guilt and sentencing phases by making improper comments. It isnoted thet defense
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counsd did not make acontemporaneous objection and, therefore, thisissueisproceduraly barred under
Foster v. State, 639 So.2d 1263, 1288-89 (Miss. 1994); Simmons v. State, 805 So.2d 452, 489
(Miss 2001) (ating Davisv. State, 660 So.2d 1228, 1255 (Miss. 1995)). However, inDavis, wesad:
AsstfathinCraft v. State, 226 Miss. 426, 84 S0.2d 531 (1956), thetest to determine
whether animproper argument by aprosscutor requiresreversal iswhether thenaturd and
probable effect of theimproper argument of the prosecuting atorney isto crestean unjust
prejudice againg the accused as to result in a decison influenced by the prgudice so
created.
Davisv. State, 530 S0.2d 694, 701 (Miss 1988). Therefore, we shdl addressthe meritsof thedam.
1129. Inthe guilt phase, according to Branch, the prosecutor argued outside of the evidence by saying
that Branch killed Jorden to diminate her as awitnessto the robbery. This, Branch contendswas purdy
Speculdive, could nat reesonably be inferred from the evidence, and hed the highly prgudicd effect of
injecting an intent dement into the jury’ s ddiberation which, as a result “would have rendered the death
pendty amore proportionate punishment in the eyes of the jury.”
1130. ThisCourt disagress. Asthe State points out, this comment was made during the summetion of
the guilt phasg, nat the pendty phese. The evidence showed that Jorden knew Branch and Johnson from
living in the same amdl community, she was a friend of the family, and the two frequently visted her
edablishment. Additiondly, even if the comment were condrued as error, it would be harmlessin light of
the court’ sindructions that counsd’ s arguments are not evidence and thet if the argument has no basisin
the evidence, the jury should disregard the argument. “It is generdly presumed thet jurors will obey and

aoply theingructionsof thecourt.” Blue v. State, 674 So.2d 1184, 1215 (Miss. 1996) (citing Johnson

v. Fargo, 604 So.2d 306, 311 (Miss. 1992); Singing River Mall Co. v. Mark Fields, Inc., 599

56



$0.2d 938, 943 (Miss. 1992); Parker v. Jones County Community Hosp., 549 So.2d 443, 445-46

(Miss 1939)) (halding thet thisjury ingruction effectively eradicated any effect . . .may have had on the
jury'sdecison).
1131. Then a the sentencing phase, Branch assarts that the prosecutor’ swords in describing Branch's
actions as “epedidly heinous, arodous or crud” mirror the language of the aggravaing drcumdance
contained in Miss Code Ann. 8 99-19-101(5)(h), which was not an aggravating drcumdance a issuein
thiscase Mr. Hill, in describing the last few minutes of Ms. Jorden'slife, said:

And she lived long enough to know thet the end of her time was here. And one of the

people directly repongble for taking her life in one of the most vidious, cold-blooded

ways that canbe doneisthat man Stting right over therewho haan't shed atear over what
he has done.

Thetesimony inthiscaseindicated that Ms. Jorden was conscious during the assault and thet congderable
forcewasusad in griking the blowsto thetop of her heed. Thiswas*nothing morethen a‘far comment’

ontheevidenceadduced a trid.” Burnsv. State, 729 So.2d 203, 228 (Miss. 1998). Thiscaseisamilar
to Burns in that both defendants were charged with capitd murder with the sole aggravating fector of

pecuniary gain. There, the defendant made the same argument that the prosecutor “was dlowed to use
undefined aggravators such as "especidly hanous' and crud.” We found:

The prosacutor did nothing more then refer to the facts of this case. The autopsy report,
as discussad before, gated that McBride died from blunt force injuries to the heed and
neck. This Court recognizes that murders are never kind or gentle. The record before us
supportsthe prasecutor'sargument. The prosecutor wassmply doing hisjobin atempting
to diat adeath pendty conviction fromthejury. ThisCourt hassaid that "counsd may nat,
under theguiseof argument, Satefactsthat havenot been proved by theevidence™” Wells
v. State, 698 S0.2d 497, 506 (Miss. 1997) (citing Piercev. State, 289 So0.2d 901, 903
(Miss. 1974)). Such was not the case here. A thorough review of the record reveds that
al of the prosecutor's comments were supported by the record.
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Unfortunatdly, this caseis not the firgt case this Court has been asked to review wherain
a defendant, after ether stabbing and/or beating the victim to death, was charged with
cgpita murder whilein thecommisson of armed robbery and was sentenced to death. See
Wilcher v. State, 697 So.2d 1087 (Miss. 1997); Wilcher v. State, 697 So.2d 1123
(Miss 1997); Mack v. State, 650 So.2d 1289 (Miss. 1994); Blue v. State, 674 So.2d
1184 (Miss. 1996); Conner v. State, 632 S0.2d 1239 (Miss. 1993). ThisCourt canfind
no difference in the present case and these previoudy decided casesto warrant afinding
that the sentence was digoroportionate to the crime committed.

Burns, 729 So.2d at 229-30 (1l 134-135).
1132. Fndly, Branchassatsthat the prosecutor further improperly invoked rdigious authority when he
sad that the Legidaure determined that desth was the gppropriate punishment for someone who killed
another and that the Legidaure was ordained by God to make that determination. It is noted that the
contested remark was made in rebuttd to defenss's summation, which the defensgs summaion is
discussd in gregter detail under the Strickland, Caldwell, and Cronic discussons above Among
other things, defense counsd told the jury that hebdieved “life, any life, any detestablelife should betaken
naturdly by God” and thet he bdieved that the jury reserve the death pendty for serid and child killers.
Then, the State responded:

And our Legidature, our lavsnow in place say that istaking somebody’ slife with one of

these aggravaing drcumdances presant. So thereisaling and our law says orellifeis

enough. He has only gat to kill and take one person’slife, and that' s the way it ought to

be because then wewould say, Wl Ms. Dat’slife, thet an't vauable enough to give him

the death pendty. Heisgoing to haveto kill two people which -- do you see the falacy

of wherethat goes? That just doesn't work, and besides, it just doesn't fed right to say

you have gat to kill achild; that agrandmama s[g¢] life because sheis57, her lifeisnot

worth as much. It's not enough pendty. It's not enough deed to do for the pendty. Theat

doesn't work. We have our lives That isour innate gift, and nobody can tekethat lifejust

to betaking it.

Now we arein adifferent Stuation. Our governments are ordained by our cregtor, and a

duly condituted body like this has the authority, as wel it should; it has not jud the
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authority; it has the duty to impose the proper and just punishment, a balanced thing.
Agread, it sabdandng. Weaehee. That' swhat we are doing.

It appearsto be the reference to “our cregtor” that Branch now complains: Thisis not the fird ime this
Court has addressed a prosecutor’ suse of biblicd references. In Berry v. State, 703 So.2d 269, 281
(1 34) (Miss 1997), we reviewed a prosecutor’s use of the Bible to show that Berry's psychologicd
problems were nat gpecid because they have been around gnce Biblicd times Inrdying on Carr v.
State, 655 S0.2d 824 (Miss. 1995), we dtated:

We acoepted theuse of Biblicd referencesin dosing arguments. Therethe Court declared
that

[f]his Court has continually held that counsd is afforded broad latitudein
dogng argument. This latitude, set out by the Court in Nelms & Blum
Co. v. Fink, 159 Miss. 372, 382-383, 131 So. 817, 820 (1930), has
been referred to inthe context of capital cases In Nelms, we sated that
"[cJounsd may draw upon literature, higory, science, rdigion, and
philosophy for materid for hisargument.” 1d. & 382-384, 131 So. 817.
SeeHansen v. State, 592 So.2d 114, 139-140 (Miss. 1991); Shell v.
State, 554 S0.2d 887, 899 (Miss. 1989), vacated on other grounds, 498
U.S. 1, 111 SCt. 313, 112 L .Ed.2d 1 (1990); Johnson v. State, 416
So.2d 383, 391 (Miss. 1982).

Berry, 703 So.2d a 281 (1134) (citing Carr, 655 So.2d a 853). We ds0 addressed thisissuelast year

and hdld:

Alternativdy, this Court has hdd that arguments with scripturd, rdigious or biblica
references are proper subjects for comment during dosng, especidly when they are
respongve to those of defense counsd. Berry v. State, 703 So.2d 269, 281 (Miss.
1997); Carr v. State, 655 So.2d 824, 853 (Miss. 1995); Hansen v. State, 592 So.2d
114, 139-40 (Miss. 1991); Shell v. State, 554 S0.2d 887, 899 (Miss. 1989)rev'd on
other grounds, 498 U.S. 1, 111 S.Ct. 313, 112 L.Ed.2d 1 (1990); Nixon v. State,
533 So.2d 1078, 1100-01 (Miss. 1987), overruled on other grounds, Wharton v.
State, 734 S0.2d 985 (Miss1998). During the defense dosng, the record reflects that
Jackson's counsd mede rdligious-based arguments.
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Jackson v. State, 860 So0.2d 653, 672 (1 72) (Miss. 2003).

1133. Becausethe praosecutor’ s remarks were respongve to defense counsd’ s remarks in summation,
thisissueiswithout merit.

XVI. Thesentencingoptionsavailableunder Miss. CodeAnn. 8§97-3-21
and 99-19-101.

1134. Branchnext assartsthat thetrid court erred when it failed to advisethe jury of thethree sentencing
options of lifeimprisonment, lifewithout parole, and desth. Had thejury been advised of the third option,
life imprisonment with the possibility of parole, psychologicdly thejury ismorelikely to chooselifewithout
parole as middle ground rather then the mogt lenient of the given two choices.

1135. Miss. Code Ann. § 97-3-21 (1994) provides.

Every person who shdl be convicted of murder shdl be sentenced by the court to
imprisonment for lifein the Sate Penitentiary.

Every personwho shdl be convicted of capita murder shdl be sentenced (a) to death; (b)
to imprisonment for lifein the State Penitentiary without pardle; or (C) to imprisonment for
lifein the Sate Penitentiary with digibility for parole as provided in Section 47-7-3(1)(f).

Miss. Code Ann. § 99-19-101(1) (1994) provides:

Upon conviction or adjudication of guilt of adefendant of capital murder or other capital
offense, the court shal conduct aseparate sentencing proceeding to determinewhether the
Oefendant should be sentenced to degth, life imprisonment without digibility for parole, or
life imprisonment. The proceeding shal be conducted by thetrid judgebeforethetrid jury
as soon as practicable If, through impossibility or inghility, the trid jury is unadle to
reconvene for ahearing on theissue of pendty, having determined the guilt of the accused,
thetrid judge may summon ajury to delermine theissue of the impogtion of the pendlty.
If the trid jury hes been waved, or if the defendant pleeded quilty, the sentencing
proceeding shdl be conducted before a jury impanded for that purpose or may be
conducted before the trid judge Stting without ajury if both the State of Missssppi and
the defendant agree thereto in writing. In the proceading, evidence may be presented as
to any matter that the court deems rlevant to sentence, and shdl indude mattersrdaing
to any of the aggravating or mitigating crcumstances. However, this subsection shdl not
be condrued to authorize the introduction of any evidence secured in violation of the
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Congtitutions of the United States or of the State of Missssppi. The date and the
Oefendant and/or his counsd shdl be permitted to present arguments for or againg the
sentence of desth.
Miss Code Ann. 8 47-7-3(1)(f) providesthat “no person shdl bedigiblefor parolewho ischarged, tried,
convicted and sentenced to life imprisonment under the provisons of Section 99-19-101.”
1136. InPhamv. State, 716 So.2d 1100, 1103 (Miss. 1998), the State was not seeking the degth
pendlty in this capitd murder case Asto the sentencing options, this Court held thet *the only possible
sentence for conviction of capital murder committed after July 1, 1994, the effective date of 8 47-7-3, is
lifewithout pardle; and, thisisthe only sentencewhich thejury could havegiven Pham.” Weagainrevigted
the sentencing options afforded a capitd murder defendant in Flowers v. State, 842 So.2d 531 (Miss.
2003), and noted thet 8 47-7-3(1)(f) deniesparoledigibility to any person “charged, tried, convicted, and
sentenced to lifeimprisonment under the provisonsof Section 99-19-101." Flowers, 842 So.2d at 540.
137. Thisisueiswithout merit.
XVII. Aggregateerror.
1138. Branch next assartsthat the aggregete effect of the variety of erorsraised in this gpped requires
reversd. Wenotethat in the discussion on each of the precedling sections, we havefound each assignment
of eror to be without merit. Having o found in today’s case that eech of the foregoing assgnments of
error aewithout merit, wethusfind that therewas no cumulaive eror. Byromv. State, 863 So.2d 836,

847 (Miss 2003); McFeev. State, 511 So.2d 130, 136 (Miss. 1987).

XVIII. Facial Constitutionality of Miss. Code Ann. §99-19-101.
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1139. Branch next assarts thet the capitd sentencing mechaniam of the State of Mississippi is fedidly
uncongtitutiond in thet the deeth pendty condtitutes crud and unusud punishment under the Eighth and
Fourteenth Amendments. Without argument, Branch dtes Callingsv. Collins, 510 U.S. 1141, 1143
1159, 114 S.Ct. 1127, 127 L.Ed.2d 435 (1994) (Blackmun, J,, dissenting); Gregg v. Georgia, 428
U.S. 153, 227-241, 96 S.Ct. 2909, 49 L.Ed.2d 435 (1976) (Brennan, J., dissenting); Furman v.
Georgia, 408 U.S. 238, 240-57, 92 S.Ct. 2726, 33 L.Ed.2d 346 (1972) (Douglas, J., concurring);
Rudolph v. Alabama, 375 U.S. 889, 889-91, 84 SCt. 155, 11 L.Ed.2d 119 (1963) (Goldberg, J.,
dissenting from denid of cartiorari); and United States v. DeCosta, 624 F.2d 196, 266 (D.C. Cir.
1979) (Bazdon, J., dissenting).
1140. Thisisseis procedurdly barred becausethisissue was not raised inthe trid court. Moawad v.
State, 531 S0.2d 632, 634 (Miss. 1988); Howard v. State, 507 S0.2d 58, 63 (Miss. 1987); Walker
v. State, 823 S0.2d 557 (Miss. Ct. App. 2002). Thisprocedurd bar notwithstanding, thisissueiswithout
merit. Miss Code Ann. 8§ 99-19-101 hasdready been determined to be condtitutiond in numerouscases.
Edwardsv. State, 737 So0.2d 275, 307 (Miss. 1999); Billiott v. State, 454 So0.2d 445, 464 (Miss.
1984); Coleman v. State, 378 So.2d 640, 647 (Miss. 1979); Edwardsv. State, 441 So.2d 84, 90
(Miss 1983).
1141. Therefore, not only isthisissue procedurdly barred, it is dso without merit.

XIX. Theevidenceadduced at trial.
1142. Inhisfind issue, Branch assarts that the cgpitd murder conviction was not supported by the

evidence and that the trid court erred in denying his request for a directed verdict. Agan, without much
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discusson, Branch dtesthefallowing cases Tait v. State, 669 So.2d 85, 88 (Miss. 1996); Smith v.
State, 646 S0.2d 538, 542 (Miss. 1994); May v. State, 460 So.2d 778, 781 (Miss. 1994); Glass v.
State, 278 So.2d 384, 386 (Miss. 1973); andHolmesv. State, 660 So.2d 1225, 1227 (Miss. 1995).
1143. The sandard of review for the denid of a directed verdict reguires this Court to view dl of the
evidence, nat just that which supports the case for the prosecution, in alight mogt favoradle to the jury’s
verdict and that we may reverse only when the evidence is such that  reasonable and fair-minded jurors
could only find the accused quilty. McDowell v. State, 807 So.2d 413, 425-26 (Miss. 2001). Asthe
State points out, the jury was presented with two versons of what hgppened: Branch's verson & trid
whichinduded police coercion or Branch’ sverson onthevideotape. Theevidenceindudesthetestimony
of the witnesses who saw Branch and Johnson together throughout the evening, the blood evidence, the
items found a Johnson’s home, and Branch's confession.  Reasonable, fair-minded jurors could find
beyond a reasonable doubt that Branch was guilty of robbery and cgpitd murder.
144. Thisisueiswithout merit.

CONCLUSION
1145. Based upon the foregoing andyss, we afirm the jury’s guilty verdict for the cgpitd murder of
Dorathy Jorden and impodition of the deeth pendty upon Lawrence Branchin the Carrall County Circuit
Court'sfind judgment.

1146. CONVICTION OF CAPITAL MURDER AND SENTENCE OF DEATH BY
LETHAL INJECTION, AFFIRMED.

SMITH, CJ., WALLER AND COBB, P.JJ., EASLEY, DICKINSON AND
RANDOLPH, JJ., CONCUR. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.
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